


MISSISSIPPI COLLEGE LAW REVIEW

Despite these well-known lessons, the French prohibition of religious
symbols in public schools parallels these prior pre-modern enforcements of
religious uniformity. Asad emphasizes that many Muslim wearing head-
scarves in public believe it is a religious duty. They wear the veil but not
because Sharii law requires it. France has not adopted Sharidi law. Rather,
they wear it as an "act of piety" based on their conscience. Contrary to the
French government's public/private distinction, Asad emphasizes that "the
veil becomes for that reason an integral part of herself. For her it is not a
sign intended to communicate something but part of an orientation, of a
way of being."33 In other words, it makes no sense to tell Muslim school
girls that they can wear headscarves at home but not at school. It is part of
how they define themselves in public life as followers of Islam. The French
government, however, attempts to redefine for these girls what is required
by Muslim piety, or instead, to impose a French secular identity on them.

These comments should make apparent why French secularism consti-
tutes a comprehensive or religious conviction about authentic human exis-
tence. Recall that Ogden's definition of religion discussed in Section III
above challenged the conventional distinction between what is "secular"
and what is "religion". Ogden maintains that any explicit comprehensive
conviction about human authenticity is a religion. Religion not only in-
cludes the recognized world religions of Christianity, Judaism, Islam, Hin-
duism, and Buddhism, but it also includes humanism, capitalism (when
proposed as a normative rather than as a positive theory), communism, and
other so-called secular answers to the existential or comprehensive ques-
tion. In this respect, French secularism constitutes a comprehensive or re-
ligious conviction about authentic human existence because it defines how
citizens ought to live and dress in the public realm and specifies common
values and interests for French citizens. In addition, French secularism
views traditional religion as its main competition and prescribes compre-
hensive demands on French citizens that conflict with traditional religious
practices.

Like religious traditions, French secularism also provides a historical
narrative explaining the transition from a primarily Roman Catholic
French identity to a secular or post-Christian French identity. For instance,
the genealogy of French citizenship emphasizes the way French secularism
was "necessary" to overcome the wars of religion between the Protestants
and Catholics and between Catholics and secularists. During the 1789
Revolution, French secularism even trumped religious groups which were
abolished by the French legislature along with guilds as an impediment to
facilitating common French values and interests.331 The centrality of this
historical narrative to French secularism resembles traditional religious
narratives like the Exodus, which marks the liberation of Jews from slavery
under the pharaohs in Egypt.332 This is not to say that nations can't foster

330. Asad, French Secularism, supra note 326, at 96.
331. Id. at 160.
332. See generally, Exodus 1:1-15:27 (The Jerusalem Bible: Reader's Edition (1966)).
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genealogies of their origin. French secularism goes farther by requiring
that its genealogy trump or supersede religious narratives and religious
identities that pose little or no threat to the social order. All French citi-
zens must embrace the genealogy of French secularism and recognize its
comprehensive priority over private or personal genealogies including re-
ligious ones. For example, in the contemporary context, French secularism
competes with Islam for ultimate loyalty and requires prohibiting voluntary
acts of religious piety-like wearing headscarves-which seem to pose little
or no threat to the stability of the social order. Giving up headscarves sym-
bolizes the much deeper sacrifice of surrendering religious conceptions
about authentic human existence that is required to become properly
"French" and "European."

Although less thorough-going, the liberal secularisms of Rawls and
Habermas make similar comprehensive demands. Even though religious
convictions are the comprehensive condition of validity, Rawls requires
sacrificing these religious justifications for "political" values as the sole jus-
tification of the law. Like French secularism and other religious traditions,
Rawls provides a historical narrative that claims that "[m]oral philosophy
was always the exercise of free, disciplined reason alone. It was not based
on religion, much less on revelation, as civic religion was neither a guide
nor a rival to it."'333 Contrary to classical Greek political philosophy, he
blames Medieval Christianity for inappropriately basing politics on religion
rather than on reason (i.e., in my terms the pre-modern paradigm). Rawls
emphasizes that the reformers also adopted the pre-modern paradigm-
"Luther and Calvin were as dogmatic and intolerant as the Roman Church
had been"-which led to the wars of religion among "rival authoritative
and salvationist religion[s]. 334 To return to rational politics, the narrative
concludes that citizens must rely on political values because all comprehen-
sive convictions are not rational.

Habermas similarly maintains the independence of law from religion
despite the threats posed by legal indeterminacy in the application of the
law. In hard cases, Habermas requires judges to rely solely on legal para-
digms-that appear suspiciously similar to comprehensive or religious con-
victions-as the basis for their decisions rather than personal moral,
political, or religious beliefs. According to Habermas, comprehensive and

333. RAWLS, POLITICAL LIBERALISM, supra note 247, at xxiv. With respect to political liberalism,
Alasdair MacIntyre helpfully observes that

The starting points of liberal theorizing are never neutral as between conceptions of human
good; they are always liberal starting points. And the inconclusiveness of the debates within
liberalism as to the fundamental principles of liberal justice (see After Virtue, chapter 17) rein-
forces the view that liberal theory is best understood, not at all as an attempt to find a rational-
ity independent of tradition, but as itself the articultion of an historically developed and
developing set of social instiution and forms of activity, that is, as the voice of a tradition. Like
other traditions, liberalism has internal to its own standards of rational justifiction. Like other
tranditions, liberalism has its set of authoritative texts and its disputes over their interpreta-
tion. Like other tranditions, liberalism expresses itself socially through a particular kind of
hierachy.

ALASDAIR MACINTYRE, WHOSE JUSTICE? WHICH RATIONALITY? 345 (1988).
334. RAWLS, POLITICAL LIBERALISM, supra note 247, at xxv.
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religious convictions are not rational because they cannot be intersubjec-
tively validated. Both Rawls and Habermas require citizens and public of-
ficials to give up their comprehensive convictions as the comprehensive
condition of validity and to accept a (negative) comprehensive liberal secu-
larism (i.e., a comprehensive denial of comprehensive convictions). Only
those already subscribing to a (negative) comprehensive liberal secularism
like Rawls and Habermas will find this position "neutral" among religious
convictions as required by the modern paradigm. All others will under-
stand that Rawls and Habermas are advocating that the state should im-
pose comprehensive liberal secularism on them whether they agree with it
or not.

All three forms of secularism also maintain a unitary legitimation for
the law based on a particular understanding of secularism and require the
state to enforce compliance with and allegiance to that secularism. The
modern paradigm has been interpreted to require not only that law remain
autonomous from religion but also that the law must be legitimated by a
unitary secular foundation. The price of secularity for Rawls, Habermas,
and French secularism includes rejecting your religious convictions-the
comprehensive condition of normative validity-as not rational so that
everyone can accept the same "rational" foundation for the law. French
secularism made it clear that enforcing a unitary secular basis for the law
may further require sacrificing religious practices that pose little or no
threat to the social order. Moreover, these proposals for a unitary secular
foundation all attempted to replace traditional religious convictions with
secular comprehensive convictions under the illusion of neutrality.

B. Tensions Between Secularism and the Modern Paradigm

The attempt to replace religion with a unitary secular foundation
presents two significant problems for the modern paradigm. First, the uni-
tary secular foundation constitutes a continuation of the pre-modern relig-
ious justification of law by other means. Contrary to the modern
paradigm's autonomy of law and religion, these comprehensive "secular"
foundations for law could be characterized-in Pierre Schlag's terms-as a
"Continuation of God by Other Means." '3 35 Schlag argues that there is "a
certain form of reasoning very popular in American jurisprudence" which
bears "an uncanny and disturbing similarity to various proofs of God,"
such as "the cosmological proof, the argument from design, and the onto-
logical proof."'3 3 6 He concludes that "despite its secular pretensions, legal
thought is in part a kind of theological activity." '337 Similarly, Anthony

335. Pierre Schlag, Law as the Continuation of God by Other Means, 85 CAL. L. REV. 427, 427
(1997).

336. Id. at 427-28 (emphasis in original).
337. Id. at 428.
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Carty maintains that postmodern thought has shown that the modern con-
ception of law has failed on its own terms because it "incorporated funda-
mentally religious/metaphysical assumptions into its own categories of
thought. "338

While not actually identifying the comprehensive or religious nature of
liberal and republican secularism, the postmodern critique helps identify
that the unitary "secular" foundation of the modern paradigm arguably
continues the theocratic tendencies of the pre-modern paradigm in a
slightly different form. Rather than avoiding the divisiveness of traditional
religious beliefs, these versions of secularism just chose a different compre-
hensive conviction to legitimate the state. They did not provide a neutral
justification for the state but rather chose different gods to worship. This is
clearly seen by the competition in France between French secularism and
Islam. The religious practice of wearing headscarves posed no real threat
to the health, safety, or welfare of France. Yet, the French felt compelled
to coerce Muslim school girls to reject their religious duty to wear head-
scarves and to affirm their liberated "secular" identity as bareheaded
French girls. The main public policy reason to enforce this secular ortho-
doxy seems to be the preservation of the religion of the ruler-the post-
Christian French majority. The French government is the guardian of the
law's "secular" foundation in the same way that rulers under the pre-mod-
ern paradigm were guardians of the religious foundations of their territo-
ries. Thus, to the extent these unitary secular foundations define authentic
human existence, they are comprehensive or religious convictions, and the
modern paradigm constitutes a continuation rather than a break with the
pre-modern paradigm.

The second significant problem for the modern paradigm in the
United States stems from the Establishment Clause violations resulting
from the adoption of either the liberal or republican forms of secularism.
The Establishment Clause represents the most fundamental separation of
law and religion for the modern paradigm. If these versions of secularism
violate the Establishment Clause, this would further suggest the need for a
new paradigm of law and religion.

There is substantial disagreement among the Supreme Court Justices
about the parameters of the Establishment Clause. Scholars have often
identified three main positions taken by the Justices-strict separation,
neutrality, and accommodation-in their interpretations of the Establish-
ment Clause.3 39 These theoretical positions appear to influence the Jus-
tices' decisions quite substantially. For instance, even when the Justices all

338. Carty, supra note 211, at 2. Harold Berman similarly argues that "Western legal science is a
secular theology, which often makes no sense because its theological presuppositions are no longer
accepted". BERMAN, LAW AND REVOLUTION I, supra note 31, at 165.

339. See, e.g., THE FIRST AMENDMENT: A READER 444-84 (John H. Garvey & Frederick Schauer
eds., 2d ed. 1996) (dividing articles on the modern theories of the Establishment Clause into three main
groups: Strict Separation, Neutrality, and Accommodation); ERWIN CHEMERINSKY, CONSTITUTIONAL

LAW: PRINCIPLES AND POLICIES 1192-99 (3rd ed. 2006) (stating that there are "three major competing
approaches" to the Establishment Clause).
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apply the endorsement test, they apply the test differently and reach vastly
different results.34 °

Despite this disagreement, there has been long-standing agreement
among the Justices as to the most basic parameters of the Establishment
Clause. In the first case applying the Establishment Clause to a state stat-
ute, the Court articulated a strict separation position in stating that "[t]he
'establishment of religion' clause of the First Amendment means at least
this: Neither a state nor the Federal Government can set up a church.
Neither can pass laws which aid one religion, aid all religions, or prefer one
religion over another. ' 341 More recently, Justice Kennedy, who advocates
substantial accommodation of religion by the state, has declared that "[i]t is
beyond dispute that, at a minimum, the Constitution guarantees that gov-
ernment may not coerce anyone to support or participate in religion or its
exercise, or otherwise act in a way which 'establishes a [state] religion or
religious faith, or tends to do so.' 3 42 At the very least, the Establishment
Clause appears to prohibit the state from explicitly embracing a particular
religious justification for the law.343 This prohibits judges and legislators
from articulating religious justifications in legal opinions or in statutory re-
quirements. By setting forth religious convictions in this manner, judges
and legislators would effectively establish those religious convictions as an
official religious justification for the law. Assuming that the secularism of
Rawls and Habermas and French secularism constitute religious convic-
tions, even this minimal understanding of the Establishment Clause would
prohibit the state from embracing and mandating compliance with any of
these forms of secularism.

340. See, e.g., Mitchell v. Helms, 530 U.S. 793 (2000). In Mitchell, the central issue was whether
the Federal government program for lending educational materials and equipment to public and private
schools (including parochial schools) violated the Establishment Clause. Id. at 801. The plurality opin-
ion by Justice Thomas (joined by Rehnquist, Scalia, and Kennedy) took an Accommodation position
and held that the lending of educational materials and equipment to parochial schools does not violate
the Establishment Clause even if some of those materials are used for religious indoctrination. Id. at
809-10. By contrast, the concurring opinion by Justice O'Connor (joined by Breyer) took a Neutrality
position and argued that lending educational materials and equipment to parochial schools was consti-
tutional because there were reasonable safeguards to prevent diversion of materials for religious indoc-
trination and there was only evidence of de minimis diversion of materials for religious indoctrination.
Id. at 857-67. Finally, the dissenting opinion by Justice Souter (joined by Stevens and Ginsburg) took a
Strict Separation position and argued that the lending of educational materials and equipment to paro-
chial schools violated the Establishment Clause because of evidence of some actual diversion and a risk
of future diversion of these materials for religious indoctrination. Id. at 902-10.

341. Everson v. Bd. of Educ., 330 U.S. 1, 15 (1947) (applying the Establishment Clause of the First
Amendment to a New Jersey law authorizing local school boards to repay parents for the cost of their
children's bus transportation to private schools).

342. Lee v. Weisman, 505 U.S. 577, 587 (1992) (quoting Lynch v. Donnelly, 465 U.S. at 678). In
this respect, Michael Perry argues that the essence of "the free exercise and nonestablishment norms is
that government may not make judgments about the value or disvalue-the true value, the moral value,
the social value, any kind of value-of religions or religious practices or religious (theological) tenets."
PERRY, RELIGION IN POLITICS, supra note 254, at 9. At the very minimum, he contends that the nonest-
ablishment norm means that the government may not take action favoring one or more religions as
such (in effect discriminating against others). By writing religious convictions into the law, the state
appears to be endorsing a religious conviction as true or favoring one religion over others. Id. at 14-16.

343. For a more extensive analysis of the Establishment Clause and religious convictions in gov-
ernment decision making, see Modak-Truran, Reenchanting the Law, supra note 9, at 765-774, 781-86.
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The Court has recognized some minor exceptions to this general pro-
hibition on the state endorsement of specific religious convictions including
the "statutorily prescribed national motto 'In God We Trust,"' and the
"compensation of the Chaplains of the Senate and the House and the mili-
tary services." 3" Former Chief Justice Burger refers to these accommoda-
tions of religion as "the Government's acknowledgment of our religious
heritage and governmental sponsorship of graphic manifestations of that
heritage." '345 However, none of these exceptions permit explicit reliance on
religious convictions as a justification for the law. These exceptions deal
with historic or symbolic recognitions of religion but do not rely on religion
as a justification for government decision making.

Both under the Lemon test and the endorsement test, the Supreme
Court has interpreted the Establishment Clause to require that laws have a
secular purpose and a primarily secular effect. Under Lemon v. Kurtz-
man,346 the Supreme Court specified three tests (collectively referred to as
the Lemon test) that all must be met for a statute to pass an Establishment
Clause challenge: "First, the statute must have a secular legislative purpose;
second, its principal or primary effect must be one that neither advances
nor inhibits religion, [and] finally, the statute must not foster 'an excessive
government entanglement with religion.' 3 47 Although the Court has not
formally repudiated the Lemon test, "[a] majority of the justices sitting in
2003 have criticized it, and it has not been relied on by a majority to invali-
date any practice since 1985. "34' For instance, both Chief Justice Rehn-
quist and Justice Scalia have advocated abandoning the Lemon test and, in
particular, have severely criticized the secular purpose prong.3 49

In place of the Lemon test, many of the Justices have embraced the
"endorsement test," which was originally proposed by Justice O'Connor in

344. Lynch, 465 U.S. at 676.
345. Id. at 677.
346. 403 U.S. 602 (1971).
347. Id. at 612-13.
348. GEOFFREY R. STONE, ET AL., THE FIRST AMENDMENT (3rd ed. 2008).
349. See Wallace v. Jaffree, 472 U.S. 38, 108 (1985) (Rehnquist, J., dissenting) (criticizing the

Lemon test and arguing that "[t]he secular purpose prong has proven mercurial in application because
it has never been fully defined, and we have never fully stated how the test is to operate"). In his
dissenting opinion in Edwards v. Aguillard, Justice Scalia contended that the secular purpose prong
should be abandoned and argued that "discerning the subjective motivation of those enacting the statue
is to be honest, almost always an impossible task." Edwards v. Aguillard, 482 U.S. 578, 636 (1987)
(Scalia, J., dissenting). Scalia further maintained that there was "relatively little information upon
which to judge the motives of those who supported the Act," and that it was not clear what source of
the legislators intent should be controlling. Id. at 619, 637-38. He also declared that it is not clear "how
many of them must have the invalidating intent" and suggested that an invalid intent by the bill's
sponsor may be enough. Id. at 638. Moreover, he argued that "[t]o look for the sole purpose of even a
single legislator is probably to look for something that does not exist." Id. at 637. Scalia noted that a
legislator in that case may have voted for several reasons such as fostering religion or education, provid-
ing "jobs for his district," responding to "a flood of constituent mail," or "accidentally voted 'yes' in-
stead of 'no,' or, of course, he may have had (and very likely did have) a combination of some of the
above and many other motivations." Id. But see Michael W. McConnell, Religious Freedom at a Cross-
roads, 59 U. CHI. L. REV. 115, 143 (1992) (arguing that "it would be unprincipled to abandon the
purpose prong of the Lemon test on these grounds if the Court intends to inquire into legislative pur-
pose in other contexts").
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her concurring opinion in Lynch v. Donnelly.35 ° The endorsement test has
two prongs: 1) the "purpose prong . . . asks whether government's actual
purpose is to endorse or disapprove of religion;" and 2) "[t]he effect prong
asks whether, irrespective of government's actual purpose, the practice
under review in fact conveys a message of endorsement or disapproval., 351

With respect to the purpose prong, Justice O'Connor has argued that "the
secular purpose requirement alone may rarely be determinative in striking
down a statute" but that "[i]t reminds government that when it acts it
should do so without endorsing a particular religious belief or practice that
all citizens do not share. '352  With respect to the effect prong, Justice
O'Connor emphasizes that "[w]hat is crucial is that a government practice
not have the effect of communicating a message of government endorse-
ment or disapproval of religion. ' 353 Consequently, under both the Lemon
test and the endorsement test, the Court has required that laws must have a
secular purpose and a primarily secular effect to meet the requirements of
the Establishment Clause.

While I assume that government adoption of a religious justification
for the law clearly has the effect of advancing or endorsing religion (i.e.,
violates the effect prong), the secular purpose analysis is not as straight
forward. The Supreme Court has held in only five cases that statutes or
other government activity advancing or protecting explicit religious teach-
ings (e.g., the Ten Commandments and Creation Science) or religious prac-
tices (e.g., meditation or voluntary prayer) were unconstitutional because
they lacked a secular purpose.354 In Edwards v. Aguillard, the Court clari-
fied that "[a] religious purpose alone is not enough to invalidate an act of a

350. 465 U.S. 668 (1984). Just five years later, a majority of the Justices applied the endorsement
test in their analysis of whether a creche in the county courthouse and a menorah in front of a city-
county building constituted an establishment of religion. County of Allegheny v. ACLU, 492 U.S. 573,
579 (1989) (holding that the creche violated the Establishment Clause but that the menorah did not).
More recently, all the members of the Court have explicitly applied the endorsement test or joined in
opinions applying the test. See Mitchell, 530 U.S. at 801 (holding that lending educational materials and
equipment to public and private schools (including parochial school) does not violate the Establishment
Clause).

351. Lynch, 465 U.S. at 690 (O'Connor, J., concurring) (arguing that "[t]he endorsement test is
useful because of the analytic content it gives to the Lemon-mandated inquiry into legislative purpose
and effect).

352. Wallace, 472 U.S. at 75-76 (O'Connor, J., concurring).
353. Lynch, 465 U.S. at 692 (O'Connor, J., concurring).
354. McCreary, 545 U.S. 844 (2005) (holding the display of the Ten Commandments inside court-

houses in Kentucky unconstitutional under the Establishment Clause because the display was moti-
vated by a predominantly religious purpose); Edwards, 482 U.S. at 591 (holding unconstitutional
Louisiana's "Balanced Treatment for Creation-Science and Evolution-Science in Public School Instruc-
tion Act" because "[t]he preeminent purpose of the Louisiana Legislature was clearly to advance the
religious viewpoint that a supernatural being created humankind"); Wallace, 472 U.S. at 40 & 61 (hold-
ing unconstitutional Alabama's statute providing for a period of silence for "meditation or voluntary
prayer" because the law lacked a secular purpose); Stone v. Graham, 449 U.S. 39, 39-41 (1980) (holding
that a Kentucky statute requiring the posting of Ten Commandments on the wall of each public school
classroom in the State unconstitutional because it had a "pre-eminent" religious purpose); Epperson v.
Arkansas, 393 U.S. 97, 103 (1968) (holding unconstitutional an Arkansas statute prohibiting the teach-
ing of evolution in public schools and universities because the "sole reason" for the anti-evolution law
was "that it is deemed to conflict with a particular religious doctrine; that is, with a particular interpre-
tation of the Book of Genesis by a particular religious group").
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state legislature. The religious purpose must predominate." '355 In these
five cases, the statutes or other government activity violated the Establish-
ment Clause because they were based on a predominant religious purpose
rather than merely recognizing the symbolic or historic significance of relig-
ion. Similarly, under both the Lemon test and the endorsement test, adopt-
ing comprehensive secularism (under the modern paradigm) or a more
traditional religious conviction (under the pre-modern paradigm) as the
justification for government activity would constitute a predominent relig-
ious purpose. Religious convictions are the comprehensive condition of
normative validity for all normative claims including legal ones. Conse-
quently, if the state adopts religious convictions to justify its actions, the
religious convictions by definition outweigh or predominate all other justi-
fications for those actions and thereby violate the Establishment Clause.

However, in McGowan v. Maryland,35 6 the Supreme Court rejected
the claim that the Establishment Clause is violated by "federal or state
regulation of conduct whose reason or effect merely happens to coincide or
harmonize with the tenets of some or all religions." '357 The Court further
emphasized that:

In many instances, the Congress or state legislatures con-
clude that the general welfare of society, wholly apart from
any religious considerations, demands such regulation.
Thus, for temporal purposes, murder is illegal. And the fact
that this agrees with the dictates of the Judaeo-Christian re-
ligions while it may disagree with others does not invalidate
the regulation. So too with the questions of adultery and
polygamy. The same could be said of theft, fraud, etc., be-
cause those offenses were also proscribed in the
Decalogue.358

Even though the Sunday closing law originally had a religious origin, the
Court rejected the Establishment Clause challenge because having "a uni-
form day of rest" was a significant secular purpose for such a law.35 9 Harris
v. McRae360 presented a similar challenge to the Hyde Amendment, which
prohibits federal Medicaid funds for most abortions. The plaintiffs argued

355. Edwards, 482 U.S. at 599; see also Wallace, 472 U.S. at 56 (stating that "the First Amendment
requires that a statute must be invalidated if it is entirely motivated by a purpose to advance religion");
Lynch, 465 U.S. at 680 (emphasizing that "[t]he Court has invalidated legislation or governmental ac-
tion on the ground that a secular purpose was lacking, but only when it has concluded there was no
question that the statute or activity was motivated wholly by religious considerations").

356. 366 U.S. 420 (1961).
357. Id. at 442.
358. Id.
359. Id. at 445. Cf. Scott C. Idleman, Religious Premises, Legislative Judgments, and the Establish-

ment Clause, 12 CORNELL J. L. & PUB. POL'Y 1, 2 (2002) (arguing that the case law and doctrines that
comprise contemporary Establishment Clause jurisprudence support his claim "that laws that are dis-
cernibly informed by religious moral premises" generally do not, by that fact alone, violate the First
Amendment).

360. 448 U.S. 297 (1980).
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that "the Hyde Amendment violates the Establishment Clause because it
incorporates into law the doctrines of the Roman Catholic Church concern-
ing the sinfulness of abortion and the time at which life commences. "361

The Court held that the Hyde Amendment could just as well be "a reflec-
tion of 'traditionalist' values towards abortion" and that mere coincidence
with Roman Catholic religious tenets, "without more," does not constitute
an Establishment Clause violation.362

Given this Supreme Court precedent, the secular purpose requirement
must mean that the text of the law can only provide a noncomprehensive
justification for its requirements. For example, criminal statutes prohibit-
ing murder do not reference the Christian Bible, the Torah, or the Koran to
justify this prohibition. The possible comprehensive justifications remain
implicit. Similarly, judges should not cite passages from Genesis, Leviticus,
and St. Thomas Aquinas, like Chief Justice Roy Moore of the Alabama
Supreme Court has done, to justify "a strong presumption of unfitness"
against homosexual parents for custody of their children.363 When judges
reference only cases, statutes, legal principles, or public policy arguments,
their opinions only provide noncomprehensive justifications for their deci-
sions. The law implies comprehensive justifications but does not explicitly
incorporate those comprehensive justifications into the law. Thus, the Su-
preme Court precedent requiring that the law have "a secular purpose"
does not prohibit the law from implying a plurality of religious convictions
as a foundation for law under a constructive postmodern paradigm of law
and religion (See Beyond Theocracy and Secularism (Part II). Rather, the
secular purpose requirement prohibits adopting comprehensive convictions
as a justification for the law. This includes liberal or republican forms of
comprehensive secularism that attempt to mask their comprehensive or re-
ligious convictions as requirements that are neutral or impartial among dif-
ferent religions. As a result, contary to the autonomy of law required by
the modern paradigm, these forms of secularism represent a continuation
of theocracy by other means and violate the Establishment Clause.

361. Id. at 319.
362. Id. at 319-20. By contrast, Justice Stevens stated in his dissent in Webster v. Reproductive

Health Services that a Missouri law regulating abortion was unconstitutional for various reasons includ-
ing a violation of the Establishment Clause. Webster v. Reproductive Health Servs., 492 U.S. 490, 566
(1989). He argued that "the absence of any secular purpose for the legislative declarations that life
begins at conception and that conception occurs at fertilization makes the relevant portion of the pre-
amble invalid under the Establishment Clause of the First Amendment to the Federal Constitution."
Id. Rather than maintaining that this statement merely coincided with certain religious tenets or that
legislators were motivated by religious considerations, he maintained "that the preamble, an unequivo-
cal endorsement of a religious tenet of some but by no means all Christian faiths, serves no identifiable
secular purpose. That fact alone compels a conclusion that the statute violates the Establishment
Clause." Id. at 566-67. This may serve as a warning that judges should avoid taking positions on mat-
ters such as when life begins or ends. As indicated in Part V, these are essentially religious questions
and unnecessarily answering them may lead judges to make their implicit comprehensive convictions
needlessly explicit.

363. See Ex Parte H.H., 830 So.2d 21, 26 (Ala. 2002).

[VOL. 27:159



2007] BEYOND THEOCRACY AND SECULARISM (PART 1) 229

VII. CONCLUSION

Isolating paradigms of law and religion has helped reveal key assump-
tions about law, religion, and their relationship that are rarely examined
because they are reflexively taken for granted. The secularization of the
law represents the most widely-held but least examined assumption of the
modern paradigm of law and religion. In order to facilitate some critical
distance on contemporary assumptions about secularization, I first ana-
lyzed its origin as a reaction to the religious pluralism and wars of religion
in the sixteenth and seventeenth century resulting from the Protestant Ref-
ormation. The Reformation divided the Western part of the Christian tra-
dition into separate confessional institutions including Roman Catholic,
Lutheran, Calvinist, and Anabaptist institutions. Each of these confessions
professed different theological interpretations of Christianity and its rela-
tionship to politics and law. Under the pre-modern paradigm, the religion
of the ruler was the religion of the state and was imposed on dissenters to
promote uniformity of belief and social stability. This produced conflict
and eventually war among these confessional institutions for control of the
state. This historical experience dramatically demonstrated the compre-
hensive nature of religious convictions and the religious pluralism that has
become a permanent characteristic of Western culture.

Faced with the devastating wars of religion, the modern paradigm at-
tempted to replace the religious legitimation of law under the pre-modern
paradigm with a secular legitimation based on the Enlightenment notion of
reason. The secular legitimation of law attempted to separate law and re-
ligion into autonomous spheres so that a plurality of religious traditions
could coexist within a state. Under the modern paradigm, law dictated the
place of religion in society and did not require religious legitimation. Law
had a rational foundation that was "neutral" among the various religious
confessions in a particular state. For Max Weber, the secularization or ra-
tionalization of law finally led to the autonomy of law as a formalistic sys-
tem and a "legal science". In its ideal form, he maintained that the legal
system constitutes "a gapless 'legal ordering' of all social conduct" which
seals law off from morality, politics, and religion.364

Contrary to Weber's complete separation of law and religion, two
quandaries or crises for legal theory-legal indeterminacy and the onto-
logical gap between legal theory and legal practice-have called into ques-
tion the modern paradigm and its notion of secularization of the law. Legal
theorists (ranging from extreme-radical deconstructionists to contemporary
legal formalists) overwhelmingly agree that the law is indeterminate and
reject the strong legal formalism that secured the autonomy of law for
Weber. The law is indeterminate because there are hard cases where the
apparently relevant statutes, common law, contracts, or constitutional law
provisions at issue fail to resolve disputes. From a descriptive standpoint,
legal indeterminacy merely means that judges must rely on extralegal

364. 1 WEBER, ECONOMY AND SOCIETY, supra note 168, at 658.
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norms to resolve hard cases. This may result in judges relying on religious
norms in contravention to the secularization of the law. As a result, the
advent of legal indeterminacy has called into question the secularization of
the law as a descriptive assumption.

Legal indeterminacy thus shifts the burden of maintaining the seculari-
zation of law to normative theories of law. Within the modern paradigm,
these normative theories require judges and legislators to justify the law
without relying on religious convictions. Sections V and VI evaluated the
main types of liberal and republican normative theories of law under the
modern paradigm-represented by John Rawls, Jurgen Habermas, and
French secularism-that attempt to legitimate the law independently of re-
ligious or comprehensive convictions. Each of these theories was shown to
fail for several of the following reasons: 1) they denied legal indeterminacy;
2) they were incoherent; or 3) they required establishing a comprehensive
secularism in violation of the Establishment Clause and a proper under-
standing of religious pluralism.

To clarify the discussion of religion, Ogden's account of religion and
religious pluralism were set forth. Ogden maintains that any explicit com-
prehensive conviction about human authenticity is a religion. Religion not
only includes the recognized world religions of Christianity, Judaism, Islam,
Hinduism, and Buddhism, but it also includes humanism, capitalism (when
proposed as a normative rather than as a positive theory), communism, and
other so-called secular answers to the existential or comprehensive ques-
tion. In this respect, French secularism constitutes a comprehensive or re-
ligious conviction about authentic human existence because it defines how
citizens ought to live and dress in the public realm and specifies common
values and interests for French citizens. Although less thorough-going, the
liberal secularisms of Rawls and Habermas make similar comprehensive
demands.

French republican secularism showed more concretely the problematic
consequences that arise when comprehensive convictions-including the
liberal secularism presupposed by Rawls and Habermas-are embraced by
the state. The secularism that is implicit with Rawls and Habermas became
explicit in the French headscarf crisis. This helped make it clear that secu-
larism-whether the negative liberal form or the positive republican
form-competes with traditional religions like Islam for identifying authen-
tic human existence. In this respect, the modern paradigm was shown to be
a coninuation of the pre-modern paradigm by other means. The price of
secularity for Rawls, Habermas, and French secularism included rejecting
your religious convictions-the comprehensive condition of normative va-
lidity-as not rational so that everyone can accept the same "rational"
foundation for the law. French secularism also made it clear that enforcing
a unitary secular foundation for the law may further require sacrificing
harmless religious practices like wearing headscarves in public school that
pose little or no threat to the social order. Moreover, all of these forms of
secularism failed to maintain the separation of law and religion required by
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the modern paradigm and required establishing secularism as a state relig-
ion contrary to a proper understanding of religious pluralism and the Es-
tablishment Clause. The failure of these forms of secularism suggests that
the simultaneous endorsement of legal autonomy and legal indeterminacy
under the modern paradigm is misguided and that a new paradigm for law
and religion is needed. Thus, giving up on the strong legal formalism pos-
ited by Weber requires forfeiting the secularization of the law (both de-
scriptively and normatively) in ways not yet fathomed by contemporary
legal theory.

This critique of the modern paradigm facilitated identifying the key
assumptions about law and religion-such as secularization-that are often
invisible to legal theorists because they are taken for granted. From the
arguments and analysis in this article, it should be clear that a constructive
postmodern paradigm must take into account the following factors about
religion and law: 1) the comprehensive and narrative nature of religion; 2)
the existence and normative implications of religious pluralism; 3) the con-
sensus about legal indeterminacy; 4) the secularized text of the law; and 5)
the need to close the ontological gap between legal theory and legal prac-
tice. The modern paradigm failed to reconcile these factors about law and
religion into a coherent or adequate theory so that a new constructive
postmodern paradigm of law and religion is needed to accomplish this task.

In Beyond Theocracy and Secularism (Part II): A New Paradigm for
Law and Religion, my aim will be to provide a constructive postmodern
paradigm that can reconcile these factors. Thomas Kuhn argues that show-
ing flaws in paradigms is never enough to motivate others to reject the
paradigm. Paradigm shifts require a new paradigm that solves crises-like
legal indeterminacy and the ontological gap-that have eluded other para-
digms. My thesis maintains that closing the ontological gap and providing a
normative theory of law consistent with legal indeterminacy requires a
desecularization of law and a return to a religious legitimation of law.
While the detailed argument will have to wait for Part II, Beyond Theoc-
racy and Secularism (Part I) has laid out the trajectory for a new construc-
tive postmodern paradigm of law and religion that embraces legal
indeterminacy as a structural characteristic of law which allows for a plural-
ity of religious convictions to implicitly legitimate the law and thereby close
the ontological gap. A unitary religious (pre-modern) or secular (modern)
legitimation of law appears to be an outdated or erroneous assumption of
pre-modern and modern paradigms. It fails to take religious pluralism seri-
ously. Rather than proposing a fixed, unitary foundation for the law, I will
argue that the legitimation of law depends on the plurality of religious and
comprehensive convictions in the culture. Under the constructive
postmodern paradigm, the text of the law must be explicitly secularized
(i.e., no explicit recognition of religion), but at the same time, the law is
implicitly legitimated by a plurality of religious foundations. The construc-
tive postmodern paradigm of law and religion thus leads to the desecu-
larization of the law.
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Desecularization of the law does not suggest returning to an explicitly
religious legitimation of law under the pre-modern paradigm like Former
Chief Justice Roy Moore's attempt to enshrine the Ten Commandmens as a
symbol of "the sovereignty of the Judeo-Christian God over both the state
and the church." '365 While not technically a theocracy, Moore's position
presupposes the pre-modern paradigm and attempts to impose a de facto
Christian religious foundation on "the world's most religiously diverse na-
tion." '366 The Establishment Clause and a proper understanding of relig-
ious pluralism prohibit the law from explicitly adopting a religious
legitimation. Also, reviving the pre-modern paradigm would foolishly ig-
nore the lessons learned from the wars of religion after the Reformation.
Although claiming to follow the modern paradigm, French secularism
boiled down to a continuation of the pre-modern paradigm by other
means. French secularism has forgotten these lessons and unnecessarily
fueled conflict with French Muslims by prohibiting acts of Muslim piety
(i.e., wearing headscarves) and imposing the religion of the ruler (i.e.,
French secularism) on French Muslims. Advocating a return to the pre-
modern paradigm suggests that this position is the only alternative to the
modern paradigm or the only one allowing for a religious legitimation of
law.

Alternatively, the law may have a plurality of foundations which com-
pete for allegiance and produce contradictory norms within the law. Bridg-
ing the ontological gap requires a new constructive postmodern paradigm
that recognizes that a plurality of religious convictions implicitly legitimates
the law. The constructive postmodern paradigm does not propose a uni-
tary religious ontological foundation for law. Rather, it claims that each
individual interpreting the law presupposes a religious ontological founda-
tion. Ogden's definition of religion made it clear that religious convictions
are the comprehensive condition of validity presupposed by any normative
judgment. Also, recall that religious or comprehensive convictions include
both an ethical aspect (a notion of authentic human existence) and a meta-
physical aspect (the meaning of ultimate reality for us). 367 The ontological
gap implicitly acknowledges that each act of legal interpretation presup-
poses a religious ontology and a notion of authentic human existence.
Taken collectively, there is a plurality of religious ontologies implicitly le-
gitimating the law and closing the ontological gap.

At the same time, the secularization of law still has a normative mean-
ing based on a proper understanding of religious pluralism and the Estab-
lishment Clause. To prevent cutting off the debate for religious truth and
violating the Establishment Clause, the state may not embrace a particular
religious conviction or religious tradition (i.e., the Ten Commandments)

365. Glassroth, 335 F.3d at 1284 (affirming that the monument violated the Establishment Clause
and the order to remove it).

366. See generally ECK, supra note 29 (chronicling the increasing diversity of American religious
practice and proposing a pluralistic vision for a new America).

367. See supra note 111.
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and the law may not adopt a religious justification.368 The text of the law
must remain secularized so that it includes only noncomprehensive rules
and principles. Nevertheless, the secularized text of the law does not mean
that the law has an autonomous secular foundation (i.e., secularism). In
Democracy and Tradition, religion scholar Jeffrey Stout argues that
"[t]here is a sense in which the ethical discourse of most modern democra-
cies is secularized, for such discourse is not 'framed by a theological per-
spective' taken for granted by all those who participate in it." 369

Secularized discourse, however, "is not a reflection of commitment to secu-
larism."37 Stout further emphasizes that a secularized modern democratic
discourse does not "involve endorsement of the 'secular state' as a realm
entirely insulated from the effects of religious convictions, let alone re-
moved from God's ultimate authority. It is simply a matter of what can be
presupposed in a discussion with other people who happen to have differ-
ent theological commitments and interpretive dispositions."371

However, the law implies religious or comprehensive convictions
about authentic human existence. The legitimation of law is provided by a
plurality of religious and comprehensive convictions which must always re-
main implicit. For example, many religious or comprehensive convictions
support the legal prohibition of murder, but the text of the law does not
explicitly adopt any of these religious justifications. In other words, the
text of the law does not provide a religious or comprehensive justification
for prohibiting murder but only implies them. Religious pluralism and the
Establishment Clause require this normative theory of secularization.

Despite the secularization of the text of the law, this new paradigm
results in a legitimate plurality of religious convictions implicitly legitimat-
ing the law and thereby desecularizing the law. The trajectory for this new
constructive postmodern paradigm of law and religion has been shown to
embrace legal indeterminacy as a necessary structural characteristic of law
to provide for a pluralistic religious legitimation of law that will close the
ontological gap while maintaining the secularization of law in the sense that
the text of the law makes no explicit recognition of any official religious
foundation. The plurality of religious foundations are only implied by the
law. A more detailed account of this new constructive postmodern para-
digm will have to wait for a subsequent article entitled Beyond Theocracy
and Secularism (Part II): A New Paradigm for Law and Religion.

368. See Ex Parte H.H., 830 So.2d at 26 (Moore, C.J., concurring) (citing passages from Genesis,
Leviticus, and St. Thomas Aquinas to justify "a strong presumption of unfitness" against homosexual
parents for custody of their children).

369. Stout, supra note 2, at 93.
370. Id. Like Ogden, Stout considers secularism an ideology that competes with religious tradi-

tions for ultimate commitment. Id. at 97.
371. Id.


