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ABA Canons provided:

It is unprofessional to solicit professional employment by
circulars, advertisements, through touters or by personal
communications or interviews not warranted by personal
relations. Indirect advertisements for professional employment
such as furnishing or inspiring newspaper comments, or
procuring his photograph to be published in connection with
causes in which the lawyer has been or is engaged or concerning
the manner of their conduct, the magnitude of the interest
involved, the importance of the lawyer’s position, and all other
like self-laudation, offend the traditions and lower the tone of our
profession and are reprehensible; but the customary use of
simple professional cards is not improper.7é

In addition to prohibiting advertising, the 1908 rules also made it
unethical to “volunteer advice to bring a lawsuit....”” The underlying
belief was that it was inappropriate to “breed,” or stir up, litigation.”® These
professional restrictions limited the ability of those with viable legal claims
to know that such claims existed.

The prohibition on advertising was adopted in a society where the
ability to qualify as a lawyer was limited by family connections.” This
meant that the profession was limited largely to the wealthy and well-
connected.® These individuals did not have to worry about earning a
living and could view the practice of law as more of a public service.8! This

7€ CANONS OF PROF'L ETHICS Canon 27 (1908), available athttp://www.americanbar.org/
content/dam/aba/migrated/cpr/mrpc/Canons_Ethics.authcheckdam.pdf.The 1908 Canons
were established in response to conduct that we would recognize today as advertising. For
example, in 1902, in a speech to Northwestern University School of Law, Mitchell Follansbee
set out a number of examples of advertisements which were placed on business cards and
distributed with newspapers. He cited to a Wisconsin lawyer who had printed on his business
card:“If a man is in love, that is his business. If a girl is in love, that is her business. If they
contemplate matrimony that is my business. . . . P.S.—I always reserve the right to kiss the
bride.” Mitchell D. Follansbee, The Lawyer’s Method of Advertising, 10 AM. LAW. 486, 487 (1902).

7 CANONS OF PROF'L ETHICS Canon 28 (1908), available athttp://www.americanbar.org/
content/dam/aba/migrated/cpr/mrpc/Canons_Ethics.authcheckdam.pdf.

w4

7 See HENRY S. DRINKER, LEGAL ETHICS 210 (1953).

¥ Seeid.

! Id. These young men (who would soon become lawyers):

were practically all the sons of well-to-do parents, who did not have to
worry about earning their keep, and who traditionally looked down on
all forms of trade and the competitive spirit characteristic thereof. They
regarded the law in the same way they did a seat in Parliament—as
primarily a form of public service in which the gaining of a livelihood
was but an incident. The profession of the law hence acquired a certain
traditional dignity which it has been the aim of the bar to preserve ever
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view changed as the profession opened up, and individuals became
lawyers who could not afford to view the profession purely as a calling
without concern for remuneration.®2 The traditional view also collided with
the reality of a growing need for legal services as individual rights
increased and the government’s role expanded.® In response, the substance
and tenor of a lawyer’s ethical obligations shifted with the ABA’s adoption
of the Code of Professional Responsibility in 1969.8 The first Canon of the
1969 Code provided: “A basic tenet of the professional responsibility of
lawyers is that every person in our society should have ready access to the
independent professional services of a lawyer of integrity and
competence.”% Canon 2 was even more explicit:

The need of members of the public for legal services is met only if
they recognize their legal problems, appreciate the importance of
seeking assistance, and are able to obtain the services of
acceptable legal counsel. Hence, important functions of the legal
profession are to educate laymen to recognize their problems, to
facilitate the process of intelligent selection of lawyers, and to
assist in making legal services fully available.

Canon 2 goes on to say that lawyers should participate in programs
that inform citizens regarding legal issues that commonly arise.#” This is a
far cry from the 1908 Canon’s concern over stirring up litigation, but strict
restrictions on advertising remain.®

This tension between the need to educate the public about legal rights
and the prohibition on lawyers’ right to advertise created a disconnect

since.

Id.

%2 Russell G. Pearce, The Lawyer and Public Service, 9 AM. U. ]. GENDER SOC. PoL'Y & L. 171,
173-75 (2001).

¥ For example, in property law, rights of tenants to assert claims for breach of the implied
warranty of habitability or to assert a defense of constructive eviction were established in the
mid-twentieth century. See, e.g., Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1082 (D.C.
Cir. 1970) (“[Tlhe tenant’s obligation to pay rent is dependent upon the landlord’s
performance of his obligations, including his warranty to maintain the premises in habitable
condition.”).

! See MODEL CODE OF PROF' L RESPONSIBILITYPreface (1980), available at http://www.
americanbar.org/content/dam/aba/migrated/cpr/mrpc.authcheckdam.pdf.

& Id. at EC 1-1.

% Id. at EC 2-1.

* Id. at EC 2-2.

¥ See CANONS OF PROF’L ETHICS Canon 28 (1908), available at http://www.americanbar.org
/content/dam/aba/migrated/cpr/mrpc/Canons_Ethics.authcheckdam.pdf;, MODEL CODE OF
PROF'L RESPONSIBILITY 2-3 (1980), available at http://www.americanbar.org/content/dam/aba/
migrated/cpr/mrpc/mcpr.authcheckdam.pdf.
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between policy and societal expectation that led to a paradigm shift. In a
society in which greater information was privileged, an ethics rule that
stood in the way of such information was destined to come under attack.
The Supreme Court ultimately was the catalyst for that change. In the 1977
case Bates v. Arizona, the Court held that the state could not entirely
prohibit lawyer advertising.?? The Court recognized that restrictions on
advertising had a long history, but tradition alone could not justify
maintaining the restriction. For the Court, it was no longer feasible to
justify the prohibition which denied the public information about legal
services:

Although advertising might increase the use of the judicial
machinery, we cannot accept the notion that it is always better for
a person to suffer a wrong silently than to redress it by legal
action. As the bar acknowledges, the middle 70% of our
population is not being reached or served adequately by the legal
profession. . . . Among the reasons for this underutilization is fear
of the cost, and an inability to locate a suitable lawyer....
Advertising can help to solve this acknowledged problem:
Advertising is the traditional mechanism in a free-market
economy for a supplier to inform a potential purchaser of the
availability and terms of exchange.®!

The Bates Court could not foresee what would happen after advertising
was allowed. The Court presumed that lawyers would be honest and
would not mislead in advertising.9 The Court noted that for those lawyers
who did overreach, “there will be thousands of others who will be candid
and honest and straightforward.”®3 The Court went further: “And, of
course, it will be in the latter’s interest, as in other cases of misconduct at

% Bates v. State Bar of Ariz., 433 U.S. 350, 382-83 (1977).
3¢ Id. at 371-72.

It appears that the ban on advertising originated as a rule of etiquette and
not as a rule of ethics. Early lawyers in Great Britain viewed the law as a
form of public service, rather than as a means of earning a living, and
they looked down on ‘trade’ as unseemly. Eventually, the attitude toward
advertising fostered by this view evolved into an aspect of the ethics of
the profession. But habit and tradition are not in themselves an adequate
answer to a constitutional challenge. In this day, we do not belittle the
person who eamns his living by the strength of his arm or the force of his
mind. Since the belief that lawyers are somehow ‘above’ trade has
become an anachronism, the historical foundation for the advertising
restraint has crumbled.
Id. (internal citation omitted).

%L Id. at 376 (internal quotation marks and ditations omitted).

32 See id. at 372-75.

% Id. at 379,
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the bar, to assist in weeding out those few who abuse their trust.”®* Thus
the Court believed that the market—along with the bar sanction for
outliers—would keep lawyers honest.”* For the Court, the availability of
information to the public outweighed any potential abuse that might
occur.%

After Bates, lawyers were able to enter the marketplace and make the
public aware of potential claims. The decision aligned lawyers’ obligations
with the realities of the changing role of government and societal
expectations. It should be unsurprising that the ABA filed an amicus curiae
brief opposed to allowing a constitutional right to advertise because
paradigm shifts always challenge the status quo.”” The ABA argued that
the interest of maintaining the image of the profession outweighed
lawyers’ First Amendment rights:

The interest of the public [image] vastly outweighs the interest of
attorneys themselves in being able to broadcast commercial
messages intended to increase the “volume” of their business. A
lawyer is granted a license to practice by the State, and he holds a
position of special trust and obligation.%

This reliance on the past and tradition is common when faced with a
paradigm shift. Established and entrenched interests have an incentive to
continue with the status quo—and to support changes only at the edges —
leaving the underlying structure in place.

The current method of access to information about legal rights is built
on a post-Bates foundation. Bar associations continue to struggle with the
proper balance between access to legal information and the desire to limit
lawyer advertising.? However, the parameters of the debate have changed
and the old paradigm is no longer effective.l® The growth of the Internet,
including websites and social media, introduced methods of
communication that the Bates Court could not have anticipated.’®! Ethics

! See id. at 379.

5 See Bates at 374-75.

% See Brief for ABA as Amicus Curiae Supporting Appellees, at 8, 14, Bates v. State Bar of
Ariz., 433 U.S. 350 (1976) (No. 76-316), 1976 WL 178671 at *1-3.

¥ Id. at*8.

¥ MODEL RULES OF PROF'L CONDUCT R. 7.1 (2011) (“A lawyer shall not make a false or
misleading communication about the lawyer or the lawyer’s services.”). The comment to the
rule demonstrates a concern for advertisements and articulates a reasonable person standard
for evaluating truthfulness. See id. cmt. 2, 3.

¥ See id.

18 See, e.g., Michael H. Hoeflich & Karenbeth Farmer, Legal Services and Advertising in
Cyberspace, KAN. B. Ass'N, May2001, at 20, 21 (noting that legal ethics cannot keep up with the
rapid development of technology).

0 See, e.g., id. at 21 (noting that use of the Internet in small firms grew from 38% in 1996 to



590 New England Law Review V.47 | 571

opinions dealing with websites'? and other methods of online advertising
demonstrate how this new media does not fit nicely into traditional
streams of communication.103

Bates viewed the opening up of lawyer advertising as a benefit to both
the public and the profession.!® Certainly, after Bates, lawyer advertising
increased.1%> The problem is that a market-based approach to advertising—
where the public is reliant on lawyers publicizing legal rights—creates a
situation in which only certain types of claims are broadcast. Lawyers will
naturally have a tendency to expend resources on advertising to obtain the
most lucrative claims.106

Technological advances make advertising difficult, if not impossible, to
regulate.’” This reality combined with lawyers’ incentive to provide
information to the public through advertisements—but only for lucrative
claims—raises the following question: How is the profession going to
ensure that as many individuals as possible are made aware of their legal
rights? Bar associations can continue to look for ways to limit and regulate
advertisements, or communications, from lawyers based on arguments that
they are deceptive or misleading.1% Alternatively, they can shift their focus
from regulating speech to providing speech. For example, bar associations
could shift resources from pursuing disciplinary actions for advertising to
providing the public with better information regarding selecting lawyers,
including information on lawyers who have engaged in misconduct.
Perhaps this can be achieved by publicizing imposed disciplinary sanctions
and the conduct that led to the discipline.!®

nearly 100% in only four years).

2 See Committee Proposes Guidelines for Including a Verdict Record on Website, N.C. ST. B.].,
Spring 2000, at 38, 39 (allowing verdict record on firm website so long as put in “context” and
was not misleading).
what is ethical and unethical. See N.C. St. B. Comm. on Ethics, Formal Op. 10 (2006), available at
2006 WL 980309 (using Groupon not unethical); S.C. B. Comm. on Ethics, Advisory Op. 11-05
(2011),available at 2011 WL 7657361 (using Groupon not unethical).

1 See Bates v. State Bar of Ariz., 433 U.S. 350, 351 (1977).

%" See Elizabeth D. Whitaker & David S. Coale, Professional Image and Lawyer Advertising, 28
Tex. TECH L. REv. 801, 801-02 (1997).

i Cf. Bates, 433 U.S. at 403 (Powell, J., dissenting) (noting the fear that this decision would
be an “invitation” for attorneys to “engage in competitive advertising on an escalating basis”).

¥ See Hoeflich & Farmer, supra note 100, at 21 (noting that the Internet is still a frontier for
ethical regulation; uncertainty is increased by ethical rules’s inability to form as quickly as
technological progress).

' See Ralph H. Brock, “This Court Took a Wrong Turn With Bates”:Why the Supreme Court
Should Revisit Lawyer Advertising, 7 FIRST AMEND. L. REV. 145, 152 (2009) (footnotes omitted).

47 See, eg.,Sandra L. DeGraw & Bruce W. Burton, Lawyer Discipline and “Disclosure
Advertising”: Towards a New Ethos, 72 N.C. L. Rev. 351, 395-97 (1994).
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To clarify, the point is not to say that the best policy requires bar
associations to cease regulating lawyer advertising, but to stress that
current limitations are built on assumptions about the state of
communications in the late 1970s that are no longer applicable.’® The bar,
the bench, and the public should be willing to question these underlying
assumptions. While technological advances have passed Bates by, there are
certain fundamental propositions from Bates that should guide future
groups determining how to proceed. First, is the importance of ensuring
that the public has as much information as possible about their legal rights:

Obviously the information of what lawyers charge is important
for private economic decisions by those in need of legal services.
Such information is also helpful, perhaps indispensible, to the
formation of an intelligent opinion by the public on how well the
legal system is working and whether it should be regulated or
even altered.... The rule at issue prevents access to such
information by the public.1!!

Second, the Court opined that lawyer advertising does not make the
public disillusioned with the legal profession.? Instead, it is the lack of
information that the public has about lawyers and the profession that leads
to disillusionment:

[1]t has been suggested that the failure of lawyers to advertise
creates public disillusionment with the profession. The absence of
advertising may be seen to reflect the profession’s failure to reach
out and serve the community: Studies reveal that many persons
do not obtain counsel even when they perceive a need because of
the feared price of services or because of an inability to locate a
competent attorney. Indeed, cynicism with regard to the
profession may be created by the fact that it long has publicly
eschewed advertising, while condoning the actions of the
attorney who structures his social or civic associations so as to
provide contacts with potential clients.113

1% See Hoeflich & Farmer, supra note 100, at 21, 24 (noting that law firm use of the Internet
increased dramatically since the 1990s, but cautioning attorneys that the “old rules” still
apply).

1 Bates, 433 U.S. at 358 (alteration in original) (quoting Matter of Bates, 555 P.2d 640, 64849
(Ariz. 1976) (internal quotation marks omitted)).

2 Id. at 370.

2 Id. at 370-71. The majority cited to a number of law review articles that emphasized the
shifting needs of society and the disparate impact of advertising restrictions on the poor.
These articles questioned the underlying presumptions and justifications of the restrictions.
See MONROE H. FREEDMAN, LAWYERS’ ETHICS IN AN ADVERSARY SYSTEM 113-16 (1975); John G.
Branca & Marc L. Steinberg, Attorney Fee Schedules and Legal Advertising: The Implications of
Goldfarb, 24 UCLA L. REV. 475, 515-17 (1977); Note, Advertising Solicitation and the Profession’s
Duty to Make Legal Counsel Available, 81 YALE L.J. 1181, 1190-91 (1972).
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The goal here is not to provide definitive solutions or proposals to the
problem. The goal is to encourage reformers who are considering new
ways to provide legal information and willing to think outside the box
when developing solutions. The bottom line is that creating a constitutional
right to advertise resulted in an advertising directed at certain types of
claims. If bar associations and the judiciary are concerned that all
individuals have access to information regarding legal rights, this will
require a paradigm shift in how the profession perceives and regulates the
dissemination of information. Instead of being responsive, lawyers should
be active in ensuring it occurs.

B. Access to Legal Representation

A fundamental aspect of access to justice and our adversarial system is
the ability to retain and rely upon a lawyer to press a claim.!* In fact,
representation by a lawyer has been called the “golden key” to the
courthouse.!’s There is a general understanding that without the assistance
of a lawyer, those in need of legal services are substantially
disadvantaged.!’ Just as funding issues come to the forefront during times
of crises, questions of access are also exacerbated.!’” Two particular past
crises resulted in a reevaluation and fundamental change—that is, a
paradigm shift—in access to lawyers: industrialization and World War II.118

At the turn of the twentieth century, society was rapidly changing with
increasing industrialization and democratization.’’® No longer was the
concept of citizenship limited to a select few. Until that time, access to
courts was denied to large segments of the population, including African-

114 See Marlene Coir, Pro Bono and Access to Justice in America: A Few Historical Markers,
MICH. BJ., Oct. 2011, at 54, 54(“[I]t is also opined that equal access to justice means equal
access to legal representation.”).

1% See SMITH, supra note 11, at 12.

116 While lawyers are viewed as central to individuals receiving the full benefit of the legal
system, this has not always been the case. Prior to the American Revolution, several colonies
outlawed lawyers in their courts or greatly limited their practice. After the Revolution, while
anti-lawyer sentiment remained, a lawyer class arose. The issue of the role of the lawyer
remained ambiguous, however. A number of colonies preferred that lay persons represent
themselves without the involvement of a lawyer.

17 peter T. Grossi, Jr. et al, Crisis in the Courts: Reconnaissance and
Recommendations,inFUTURE TRENDS IN STATE COURTS, 82, 85, avaligble
athttp://www.ncsc.org/sitecore/content/
microsites/future-trends-2012/home/BetterCourts/~/media/Microsites/Files/Future%20Trends
%202012/PDFs/Crisis_Grossi.ashx (last visited Apr. 13, 2013).

1+ See Project, An Assessment of Alternative Strategies for Increasing Access to Legal Services, 90
YALE L.J. 122, 125-27 (1980).

% See DEBORAH L. RHODE, ACCESS TO JUSTICE 49, 52 (2004).
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Americans and women.!? As court access became more democratic,
additional and different demands were placed on the legal system. At the
same time, there was also a large influx of poor immigrants into the United
States.!?! The needs of these groups formed a stark reality of the inequities
of the legal system. The system treated the poor unfairly—they faced
situations for which remedies at law existed, but were, as a practical
matter, unavailable.2 To give an example used at the time, if an employer
refused to pay a worker for a day’s wage, the worker —although entitled to
recover those funds from the employer at law —faced a system in which he
probably could not find a lawyer. But even if he could, and could afford
the fee, the expense of the suit would cost more than the amount the
employee sought to recover.!?

In his famous 1919 book, Justice and the Poor, Reginald Smith examined
the inadequacy of legal services at that time and access to lawyers was a
particular concern. Smith argues that when the state creates a judiciary in
which only some citizens have access to lawyers, the state is “abnegat[ing]
the very responsibility for which it exists, and is to accomplish by
indirection an abridgement of the fundamental rights which the State is
directly forbidden to infringe.”12 Smith describes the effect of the foregoing
as “[t]o deny law or justice to any persons is, in actual effect, to outlaw
them by stripping them of their only protection.”1? The question for Smith

12 See id.

121 SMITH, supra note 11, at ix-x (“[Tthe rapid growth of great cities, the enormous masses
of immigrants (many of them ignorant of our language), and the greatly increased
complications of life have created conditions under which the provisions for obtaining justice
which were formerly sufficient are sufficient no longer.”).

122 See id. at xii (“If for any reason this necessary machinery of justice cannot be employed,
then the theoretical protection that the individual possesses under the law is of no practical
use to him.”).

123 Id. at 9 (noting that the cost of pursuing a claim gave incentives to the unscrupulous to
take advantage of the poor, because “[t]he system not only robs the poor of their only
protection, but it places in the hands of their oppressors the most powerful and ruthless
weapon ever invented”).

W4 Id. atix. Smith goes on to note that:

No one . . . doubts that it is the proper function of government to secure
justice. In a broad sense that is the chief thing for which government is
organized. Nor can any one question that the highest obligation of
government is to secure justice for those who, because they are poor and
weak and friendless, find it hard to maintain their own rights. This book
shows that we have not been performing that duty very satisfactorily,
and that we ought to bestir ourselves to do better.
Id.
15 1d. at 5.
20 4.
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was how to provide access to lawyers for those with valid legal claims, but
without the funds to hire a lawyer. One possibility was for non-lawyers to
satisfy unmet legal needs, and indeed a market of non-lawyers developed,
providing low-cost legal services.1? The profession reacted by lobbying for
passage of (or strengthening of) laws regulating and criminalizing the
unauthorized practice of law (“UPL”).12 Bar associations vigorously
enforced the restrictions.’? While there is an open question as to whether
the public actually wanted or benefited from the protection that the UPL
regulations provided, these restrictions remain in effect today preventing
some individuals from receiving legal assistance.3

To resolve the lack-of-access problem, the profession developed legal-
aid organizations.!® These organizations provide free legal advice to
qualified individuals. The movement from private lawyers, or
organizations providing lawyers, to a publicly-funded system of lawyers
was a fundamental shift in access. Leaders in the profession believed that
these offices were the answer to the problem of the unmet legal needs of
the poor.132 However, subsequent events proved otherwise. By 1948, there
were only fifty-five legal-aid offices in the United States with full-time,
paid lawyers.13 In addition, the offices exist primarily in urban areas in the
north—leaving those in rural areas and the south without access.13

Our current system of access to lawyers for the poor is largely built
upon the legal-aid model (supplemented by pro bono representation
discussed below).1 The belief is that society has an obligation to ensure
that the very poor have access to free lawyers and that society as a whole
should bear the cost of providing lawyers. Recognizing that “there is a
need to provide equal access to the system of justice in our Nation for
individuals who seek redress of grievances” and who cannot afford legal
representation, Congress established the Legal Services Corporation

27 See SMITH, supra note 11, at 28.

% Derek A. Denckla, Nonlawyers and the Unauthorized Practice of Law: An Overview of the
Legal and Ethical Parameters, 67 FORDHAM L. REV. 2581, 2582 (1999).

{2* WOLFRAM, supra note 75, at § 15.1. After 1930, unauthorized practice of law committees
“were hounding alleged unauthorized practitioners with a zeal and sense of purposes that
was not often matched by bar disciplinary committees in their attempts to control wayward
lawyers.” Id.

3¢ See Deborah L. Rhode, Policing the Professional Monopoly: A Constitutional and Empirical
Analysis of Unauthorized Practice Prohibitions, 34 STAN. L. REv. 1, 43-44 (1981).

151 History of Civil Legal Aid, NAT'L LEGAL AID & DEFENDER AS$'N, http://www.nlada.org/
About/About_HistoryCivil (last visited Apr. 13, 2013).

132 See id.

13 Lee Silverstein, Thoughts on the Legal Aid Movement, 40 SOC. SERV. REV. 135, 140 (1966).

Y4

% See Denckla, supra note 128; seeinfra notes 137-47.
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(“LSC”) in 1974.1% Public funding of lawyers for the poor was the best way
to serve “the ends of justice and assist in improving opportunities for low-
income persons.” ¥

Unfortunately, the legal-aid model never sufficiently satisfied the need
for access to lawyers.1® Not only have the LSC and other legal-aid offices
faced funding cuts—often precisely at the time that legal assistance is most
needed'®—Congress also attempted to limit the types of cases that LSC can
pursue.® The reality is that the current system does not meet the needs of
the poor, which today include “protection from abusive relationships, safe
and habitable housing, access to necessary health care, disability payments
to help lead independent lives, family law issues including child support
and custody actions, and relief from financial exploitation.”14! The LSC
reported that only one-in-five of low-income individuals receive the legal
assistance they need either through legal-aid lawyers or pro bono
representation.!#

The second prong of the current model of providing access to lawyers
is pro bono representation.!*? The argument is that private lawyers have a
moral and ethical obligation to provide some amount of free legal services
to those unable to afford a lawyer.1#* While pro bono representation is not a
new concept, it became an institutional priority after World War II.14
President Johnson’s War on Poverty had significant impact on providing

s 42 US.C. § 2996 (2006).

97 14,

13 LEGAL SERVS. CORP., DOCUMENTING THE JUSTICE GAP IN AMERICA: THE CURRENT UNMET
CrviL LEGAL NEEDS OF LOW-INCOME AMERICANS 3 (2009) [hereinafter DOCUMENTING THE
JUSTICE GAP), available at http://www lafla.org/pdf/justice_Gap09.pdf.

B¢ Id,

To fund . . . [the current] need, the federal share must grow to be five
times greater than it is now, or $1.6 billion. IOLTA and other state, local
and private funding sources, which are being hard hit by the economic
downturn at present, will also have to grow in the future to contribute
their proportionate share of the increase necessary to fund civil legal
services.

Id.

1 Legal Servs. Corp. v. Velazquez, 531 U.S. 533, 533 (2001) (striking down restrictions on
challenging welfare law).

131 DOCUMENTING THE JUSTICE GAP, supra note 138, at 1.

12 g

H:d. at2.

** William J. Dean, Pro Bono Digest,N.Y.L.J., Nov. 22, 2006, at 1, 2.

¥ Andrew Cohen, In Defense of Pro Bono Legal Service, Whatever Form it Takes, ATLANTIC
(Aug. 24, 2008, 7:52 AM) http://www.theatlantic.com/national/archive/2012/08/in-defense-of-
pro-bono-legal-service-whateve-it-takes/261465.
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legal services to the underserved. First, it provided federal funding for
legal services. It soon became clear, however, that even with the
additional funding, the legal-aid model alone would not be sufficient to
satisfy the demand.!” When the War on Poverty became a political and
societal priority, the ABA and other bar associations began to consider
methods to fill the gap and turned to pro bono representation.s A 1975
ABA House of Delegates resolution stated that it is the “basic professional
responsibility of each lawyer engaged in the practice of law to provide
public interest legal services” and ordered consideration of how to
operationalize this obligation.!#

The original recommendation to the ABA’s Commission on Evaluation
of Professional Services was a mandatory pro bono requirement.!® The
thought was that if each lawyer provided only a small amount of pro bono
assistance—between five to ten percent of their time—the problem would
be resolved.!! There was vigorous opposition to a mandatory pro bono
requirement and it was ultimately defeated.'s? The compromise was a rule
creating an aspirational obligation. The current rule continues this
aspirational approach—stating that lawyers “should aspire to render at
least (50) hours of pro bono publico legal services per year.”15

Lack of legal representation in the civil context is truly a crisis. The
current model simply does not satisfy the need. Once again, the bench and
bar need to be willing to consider methods of providing access that fall
outside the current system. For example, lawyers should reevaluate the
prohibition on UPL, and shift to providing oversight and regulation of
non-lawyers providing legal assistance in certain areas of law. Perhaps the
bar should shift resources to providing more educational opportunities for
the public in areas where pro se litigants appear most often and increase
the amount of assistance (forms and other information) in these areas. It is
important to note that the question here is how to reallocate funding

& Eric W. Wright, Competition in Legal Services Under the War on Poverty, 19 STAN. L. REV.
579, 579 (1967) (discussing the creation of the Economic Opportunity Act of 1964 as a result of
President Johnson’s War on Poverty).

147 See DOCUMENTING THE JUSTICE GAP, supra note 138, at 2-3 (arguing that the inadequate
legal representation of the poor has not been remedied by legal-aid organizations).

18 See Cohen, supra note 145,

9 Federal Criminal Code, Amnesty, Gun Control, Bank Secrecy Are Debated by the House of
Delegates,61 A.B.A.].1079, 1084 (1975).

139 John A. Humbach, Serving the Public Interest: An Overstated Objective, 65 AB.A. ]. 564,
566 (1979); Chesterfield H. Smith, A Mandatory Pro Bono Service Standard —Its Time Has Come,
35 U. MiaM1 L. REV. 727, 727-28 (1981).

**1 Humbach, supra note 150,at 564.

72 Smith, supra note 150, at 727-29.

#% MODEL RULES OF PROF'L CONDUCT R. 6.1 (1983).
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priorities—it is not a question of merely what could be accomplished with
more funding. The same issues arise with regard to pro bono
representation. The current system simply does not align with lawyer
incentives.’> Perhaps bar associations should partner with law schools to
train lawyers to handle the areas of law in which the poor most often need
assistance and provide a level of competence with the obligation to handle
a certain number of pro bono cases in those areas within a five-year period.

The discussion of pro bono representation above focuses largely on
civil representation, where there is no constitutional right to
representation.’s> In the criminal area there are a different set of concerns.
In Gideon v. Wainwright, the Supreme Court held that indigent criminal
defendants have a constitutional right to legal representation.1% The Gideon
holding instituted a paradigm shift in access to lawyers. One lawyer said
the decision “sh[ook] the profession to its roots.”15” Therefore, in the
criminal context, the crisis is not one of access to lawyers, but of access to
competent lawyers.

We enter our current access crisis operating with the tools that were
crafted after the Industrial Revolution and World War II.1%¢ This system is
no longer adequate. The legal profession must be willing to learn the
lessons of the past and to think about ways to address the current crisis.
The current model does nothing about the inability of the poor to afford
legal representation, while at the same time promotes a pro bono system
that is an anachronism. This will lead to a society in which the public loses
respect for the sanctity of the judicial branch and views the law as “devised
by the rich to oppress the poor.”1%

154 B, George Ballman, Jr., Amended Rule 6.1: Another Move Towards Mandatory Pro Bono? Is
That What We Want?, 7 GEO. J. LEGAL ETHICS 1139, 1148 (1994) (noting that forcing lawyers to
provide pro bono services may end up affecting a lawyer’s incentive to provide adequate legal
care).

¥ Lassiter v. Dept. of Soc. Servs., 452 U.S. 18, 24-27, 31-32 (1981) (holding that the due
process clause of the Fourteenth Amendment, insofar as it guarantees representation, only
applies to criminal trials not civil litigation).

1% Gideon v. Wainwright, 372 U.S. 335, 343-44 (1963).

%7 Eugene L. Smith, Canon 2:“A Lawyer Should Assist the Legal Profession in Fulfilling its
Duty to Make Legal Counsel Available”, 48 TEX. L. REV. 285, 303 (1970).

1% Richard L. Abel, Why Does the ABA Promulgate Ethical Rules?, 59 TEX. L. REV. 639, 659-60
(1981) (explaining that in the 1950s and 1960s, the existing pro bono recommendations of the
ABA —the substance of which called for every lawyer to participate —were not meeting the
needs of the poor seeking legal representation, leading to pressure on Congress to increase
legal-aid budgets); see Debra Burke et al., Pro Bono Publico: Issues and Implications, 26 LOY. U.
CHI. LJ. 61, 65 (1994) (stating that the first movement to encourage pro bono work was the
result of an 1892 congressional act creating a government-funded budget for legal services).

15 SMITH, supra note 11, at xiii (stating that the inability of the poor to find quick and
adequate relief for their claims leads to a deprivation of their rights); see also Ballman, Jr., supra
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C. Lack-of-Access to Justice

The last of these second-order categories is access to justice. This is the
broadest and least defined of the categories. Of course all legal systems
have as their underlying goal a search for “justice” —however imagined.!é
The question is how to choose a system that best puts into practice a
procedural and substantive mechanism that results in a legitimate and
respected outcome. In the United States, the procedural mechanism for
achieving justice is through the adversarial litigation system. Parties hire
lawyers who press their claim before an impartial arbiter (judge) who,
applying the substantive law to the facts of a particular case, rules in favor
of one party or another.!®! Underlying this approach, of course, is the
presumption that this results in a just outcome because both sides have put
forth their best arguments.

Appeals are allowed, but as the case moves up through the court
system, fewer and fewer questions are open for reconsideration.62 After all,
the theory goes, lawyers below put forth the best case and the fact finder
(judge or jury) was in the best position to witness the dispute and decide a
winner.'®® But adoption of this method of determining justice has
consequences. Winning the game for the client may be more important
than ensuring that justice is done. This “leads counsel to forget that they
are officers of the court and to deal with the rules of law and procedure
exactly as the professional foot ball [sic] coach with the rules of the
sport.”1% In the end, no one is well served.

note 154, at 1148 (noting that a system of forced pro bono may lead to inadequate results, as
lawyers have less of an incentive to put forth their best effort).

140 See Robert Araujo, S.J., The Virtuous Lawyer: Paradigm and Possibility, 50 SMU L. Rev. 433,
436, 44142 (1997).

18l See Joel B. Grossman et al., Do the “Haves” Still Come Out Ahead?, 33 LAW & SOC’Y REV.
803, 803-05 (1999) (noting the system operates under the presumption that the parties are
“endowed equally with economic resources, investigative opportunities, and legal skills”).

16 See Debra Lyn Bassett, “I Lost at Trial —In the Court of Appeals!”: The Expanding Power of
the Federal Appellate Courts to Reexamine Facts, 38 Hous. L. REV. 1129, 1130 (2001).

%5 See Appeals Process, CALIFORNIA COURTS: THE JUDICIAL BRANCH OF CALIFORNIA,
http://www.courts.ca.gov/12431.htm (last visited Apr. 15, 2013).

's*  Pound, supra note 1, at 405. It is amazing that in 1906, Pound criticizes the media for
sensationalizing the courts and reinforcing the impression that litigation is just a game:

[TThe ignorant and sensational reports of judicial proceedings, from
which alone a great part of the public may judge of the daily work of the
courts, completes the impression that the administration of justice is but a
game. There are honorable exceptions, but the average press reports
distract attention from the real proceeding to petty tilts of counsel,
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The effect of our exaggerated contentious procedure is not only to
irritate parties, witnesses, and jurors in particular cases, but also to give to
the whole community a false notion of the purpose and end of law. Hence
comes, in large measure, the modern American race to beat the law. If the
law is a mere game, then neither the players who take part in it nor the
public who witness it can be expected to yield to its spirit when their
interests are served by evading it.165

The court abets the game in two primary ways. First, by acting solely
as an umpire, the court may allow an unjust outcome —citing its obligation
to remain independent and neutral.¥¢ Second, the court may allow
procedural mechanisms to defeat an otherwise valid claim.16”

This version of litigation worked well prior to industrialization, when
access to the courthouse was limited, and disputes were largely between
individuals or local organizations.!® In such situations, lawsuits impacted
the parties’ reputations in the community. Industrialization presented a
new challenge to the very structure of the legal decision-making process.
Justice no longer meant deciding small-claim, local disputes between two
landowners or two contracting parties. Individuals instead found
themselves facing large organizations capable of doing great harm, yet not
dissuaded by the prospect of individual lawsuits.’® As Roscoe Pound
noted, “An action for damages is no comfort to us when we are sold
diseased beef or poisonous canned goods.”1”® Add to this the fact that the
country was becoming more secular and theories of morality that in the
past may have restrained certain deviant conduct, was no longer a

encounters with witnesses and sensational by-incidents.

Id. at 415-16. See also Edward Manson, Cross-Examination: A Socratic Fragment,8 L.Q. REV. 160,
161 (1892) (“[L}aw is in the nature of a cock-fight, and that the litigant who wishes to succeed
must try and get an advocate who is a game bird with the best pluck and the sharpest spurs . .
)

% Pound, supra note 1, at 406.

5 Roscoe Pound, Do We Need a Philosophy of Law?, 5 COLUM. L. REV. 339, 347 (1905) (“We
strive in every way to restrain the trial judge and to insure the individual litigants a fair fight,
unhampered by mere considerations of justice.”).

'’ Pound, supra note 1, at 408-13.

15 Id. at 403-04.

Wy Id

¢ Id. at 404. For Pound, the problem was that the common law focuses on an
individualized conception of justice, which courts saw as their position to protect —both
procedurally and substantively. Procedurally, courts require action by individuals seeking a
remedy. Substantively, courts struck down social welfare legislation as violating the rights of
individuals. Pound noted that this put courts in a position of risking their legitimacy: “[T]he
courts have been put in a false position of doing nothing and obstructing everything, which it
is impossible for the layman to interpret aright.” Id.
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deterrent.1”t

What do the institutional barriers to equal access to justice mean in the
current crisis in funding? In a cruel twist of irony, the system that already
intrinsically favors those with the most resources, for the reasons discussed
above, makes the divide between access to justice for the rich and the poor
even greater. Unemployed workers are more likely to settle for less than
their claims are worth because they cannot afford the delay imposed by
far-off court dates.””2 Lawyers who depend on court appointments may feel
an even greater pressure to resolve cases as quickly as possible —at the cost
of pressing rights for clients—to make as much money as possible and
ensure that the court is sufficiently pleased to provide future
appointments.!”3

In his seminal article, Galanter divides litigants between the “haves,”
the “have nots,” the “one-shotters,” and the “repeat players.”1* Galanter
argues that the deck is stacked against the “have nots” such that they will
always come out on the losing end.””> “Repeat players” in the legal system
are typically large companies (e.g., insurance companies) that have many
cases before a court, anticipate having many more in the future, and
engage in litigation strategy with this in mind.1” The “one-shotter,” on the
other hand, has a single case, and the value of the case may either be high
or low, but the “one-shotter” is only involved in the legal system for this
one case.””” The “one-shotter” may be the plaintiff in a personal injury case
or the defendant in a criminal case.

“Repeat players” have a number of advantages in the litigation
process. First, because they have litigated similar cases in the past, they are
able to structure future transactions to their advantage and overcome prior

¥ Id, at 415. Pound wrote:

The present is a time of transition in the very foundations of belief and of
conduct. Absolute theories of morals and supernatural sanctions have lost
their hold. Conscience and individual responsibility are relaxed. In other
words, the law is strained to do double duty, and more is expected of it
than in a time when morals as a regulating agency are more efficacious.
Id.
172 Cf. Norton, supra note 9, at 601-02 (describing how the financially troubled population
is underrepresented and unfairly treated in the legal system because of its inability to afford a
role in the legal process).
73 See Jeff Blackburn & Andrea Marsh, The New Performance Guidelines in Criminal Cases: A
Step Forward for Texas Criminal Justice, 74 TEX.B.J. 617, 617 (2011).
™ Marc Galanter, Why the “Haves” Come Out Ahead: Speculations on the Limits of Legal
Change, 9 LAW & S0C'Y REV. 95, 97-98 (1974).
13 Id. at 103-04.
6 Id. at 97-98.
" Id. at 98.
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mistakes they may have made.'”® They also develop expertise in the area
they often litigate and have low start-up costs for any particular case.'” The
goals of the “repeat player” are long-term. Therefore, they can suffer a loss
in any particular case in an effort to minimize losses in future
cases.’®“Repeat players” engage in litigation as much to establish a
favorable rule as to win any particular case.’® To put this in Galanter’s
terms, “repeat players” will be willing to forego “tangible gains” in any
particular case (and even suffer a loss) in order to acquire a “rule gain.”182A
“repeat player” can settle cases that would result in an unwanted rule and
can pursue those where a favorable rule can be obtained.!s

“One-shotters” are greatly disadvantaged in this regard. One
advantage noted above is the ability of the “repeat player” to engage in the
litigation process for a rule that would favor them in future cases. This is
not the case with regard to “one-shotters,”whose incentive is to achieve the
greatest gain possible in this particular case without concern for the long-
term establishment of rules.’® This directly affects the nature of the legal
rules that develop. While “repeat players” are not concerned with the
outcome of a particular case, and will take steps to dispose of cases—for
example by settlement —where a harmful rule might result, “one-shotters”
are willing to trade the possibility of making “good law” for tangible
gain.1® The result of this disparity is the development of substantive laws
that favor “repeat players” over “one-shotters.”18

The system itself is set up to favor “repeat players.” Although there is
nothing inherent in this system that says that those with the most money
will have the advantage, the reality is that often the financially well-off
(what Galanter calls the “haves”) are the “repeat players” in our system,
and the less well-off are the “one-shotters.”18” Therefore, this “one-shotter”
versus “repeat player” dynamic in practice becomes a “haves” versus the
“have nots” —with the latter facing legal barriers to pursuing a claim that
the former are not.

The result is a legal system in which the “haves” are in a perpetually

]
54

185 Galanter, supra note 174, at 98.
81 Id. at 100.

2 4, at 101.

3 Id,

1 14, at 100.

1% Contra id. at 101.

13 Galanter, supra note 174, at 102.
187 See id. at 103.
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favored position. They can afford more and better lawyers.1® In addition,
lawyers for the “one-shotters” are ethically prohibited from engaging in
the type of conduct that benefits “repeat players.” Ethics rules prohibiting,
for example, “solicitation, advertising, referral fees, [and] advances to
clients” limit the lawyer’s ability to select particular cases to level the
playing field.’®® Furthermore, lawyers representing “one-shotter” clients
(criminal defense lawyers or personal injury lawyers) cannot ethically
advise a client to forego their rights in a particular case so a favorable rule
can be developed for future cases.1%

However, it is not only the self-interests of the parties that lead to the
disparity. Lawyers and courts also contribute to the problem. Lawyers for
“one-shotters” —particularly in the criminal context—are also guilty of
perpetuating the benefit of the “haves.” The criminal defense lawyer has a
permanent “client” that she must satisfy in order to continue receiving
appointment: the court.!! This creates an inherent conflict of interest
between the lawyer and the client. Courts, because of heavy workloads,
can create pressure for parties to settle rather than litigate. To do this,
courts create rules that discourage or limit litigation.’”? This systematic
preference for clearing the docket and restricting the right to bring claims
that challenge current rules operates to favor those who are benefited by
the status quo—most likely the “repeat players.”%

In the current debate over the funding crisis in the judiciary, there has
been very little discussion of the inequities of the system itself.! This
problem, while easy to identify, is very difficult to resolve. In fact, it may
be impossible to resolve as long as our legal system is based upon the
adversarial model. This does not mean, however,that members of the legal
profession should not strive to find ways to seek justice. In fact, problem-
solving and therapeutic courts are steps in this direction.'”> These courts
allow a judge to step outside her traditional neutral role and obtain the best
outcome.’® For example, in youth courts, judges can communicate with
social workers, medical officials, and other officials about an offender’s

S See id. at 114.

0 Id at 116-17.

9 Id. at 117 n.52.

¥ 14, at 117.

¥ Galanter, supra note 174,at 121.

™ See id. at 121.

3 See generally Jon D. Wisman, Wage Stagnation, Rising Inequality and the Financial Crisis of
2008, AMERICAN.EDU (Jan. 2012),http://www.american.edu/cas/economics/pdf/upload/ZOl2-
1.pdf.

'3 See Bruce J. Winick, Therapeutic Jurisprudence and Problem Solving Courts, 30 FORDHAM
URB. L. 1055, 1055-56 (2003).

" Id. at 1056-57.
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status—even though such contact would be prohibited as ex parte
communication under the Code of Judicial Conduct.!” These courts are
positive examples of what can happen by applying innovative solutions to
the problems of today—even if that means that current rules of ethics,
evidence, or procedure need to be modified to ensure that justice is done.

CONCLUSION

Winston Churchill said, “The era of procrastination, of half-measures,
of soothing and baffling expedients, of delays, is coming to its close. In its
place we are entering a period of consequences.”'® The judiciary is
currently in a time of consequences. This symposium joins a long list of
stakeholders studying what to do in the midst of the current judicial
crisis.’” While often described as a funding crisis, the monetary aspect is
merely the visible and tangible symptom of the problem. The problems
faced by the judiciary and legal system run deep. The crisis includes not
only issues of funding, but also issues of access to legal services and justice.
This Article argues that the only way to have proper perspective, and
develop the most effective methods to resolve the current crisis, is to adopt
an objective approach to evaluating the current crisis with an
understanding of whether the crisis falls in the historical evolution of
access to justice issues..

A critical eye is willing to put the current crisis in historical context,
and to realize that prior decisions (which constitute the way things are
done now) were made at a particular time and in response to a particular
crisis. While current decision-makers should learn the lessons of these prior
decisions, they should not be tied or bound by them. The current crisis
could result in a paradigm shift in the provision of legal services —making
the legal system more accessible, responsive, and fair.

%7 Id. at 1060.

% 317 Parl. Deb., H.C. (5th ser.) 1081(1936) (U.K.), available at http://hansard.
millbanksystems.com/commons/1936/nov/12/debate-on-the-address#column_1117.

¥ See, e.g., James Podgers, O’Connor: Lawyers & Judges Need to Wake Up to Judicial Funding
Threat,Prep for Political Battle, FLORIDIANS FOR FARR & IMPARTIAL COURTS (Aug. 8, 2011),
http://www fairandimpartial.com/2011/0%E2%80%99connor-lawyers-judges-wake-judicial-
funding-threat-prep-political-battle/; ABA, TasK FORCE REPORT ON JUDICIARY, supra note 56;
ABA Resources for Symposium on Court Funding, ABANOW.ORG (Sept. 22, 2011), http://www.
abanow.org/2011/09/aba-resources-for-symposium-on-court-fundingy/.
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