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THE OFFICE OF CHIEF JUSTICE OF
THE SUPREME COURT OF MISSISSIPPI*
William L. Waller, Jr.**

Gabe Goza***
An important thing in the work of a Chief Justice which distinguishes him from other members of the Court is that he is
the presiding officer, and has guidance of the business of the
Court in charge. It isn't what he says in his opinions that is
more important than what his brethren say, but what he advises on the mechanics of doing the job . . . things that pertain to the way that business should be done . . .

I. INTRODUCTION
In the 192-year history2 of the Supreme Court of Mississippi, thirtyone men and one woman have served as chief justice.' They form quite a
distinguished group. They are, in fact, some of the most accomplished citizens in Mississippi's history.
Mississippi's chief justices have been men and women of action. Consequently, they have brought a variety of life experiences to the job. They
have hailed from ten states.' They have served in four different wars.
* Throughout this Article, the pronouns "I," "me," and "my" are used since the views
expressed are those of the first author listed. The views expressed are strictly those of the first author,
and not the court on which he sits or any other court. The second author provided most of the research
and further elaboration.
** Chief Justice William L. Waller, Jr., was first elected to the Supreme Court of Mississippi in
November 1996 and took office in January 1998. He became chief justice on January 5, 2009.
*** Gabe Goza is a 2007 graduate of the Mississippi College School of Law and serves as a law
clerk to Chief Justice Waller.
1. Felix Frankfurter, Chief Justices I Have Known, 39 VA. L. REV. 883, 894 (1953).
2. The Mississippi Constitution of 1817 provided for the establishment of a supreme court.
Miss. CONsT. OF 1817, art. V, § 1. Governor David Holmes approved an act organizing the supreme
court on January 21, 1818. 1818 Miss. Laws 18-29. Notably, a supreme court existed in the Mississippi
Territory prior to statehood. Leslie H. Southwick, The Mississippi Court of Appeals: History, Procedures, & First Year's Jurisprudence,65 Miss. L.J. 593, 595 (1996) (citing Act of Jan. 20, 1814, in Statutes
of the Mississippi Territory 200, § I (1816) (superseded by Miss. CONsT. OF 1817, art. V)).
3. See infra app. I.
4. The states, other than Mississippi, include Pennsylvania (John Taylor), South Carolina (John
P. Hampton, Cotesworth P. Smith, and Josiah A.P. Campbell), Virginia (Edward Turner), Tennessee
(William L. Sharkey), Maryland (Alexander H. Handy), Kentucky (Thomas G. Shackleford, Ephraim
G. Peyton, Horatio F. Simrall, and Thomas H. Woods), Georgia (James Z. George), and North Carolina (Hamilton H. Chalmers). JOHN RAY SKATES, JR., A HISTORY OF THE MISSISSIPPI SUPREME
COURT, 1817-1948, at 65-105 (1973). Alabama (Robert G. Gillespie) is the other state. Mary Libby
Payne, In Memoriam: Judge Robert G. Gillespie, 4 Miss. C. L. REv. 1, vii (1983). There is some discrepancy as to whether Cotesworth P. Smith was born in Mississippi or South Carolina. SKATES, supra, at
94 (South Carolina); 1 BIOGRAPHICAL AND HISTORICAL MEMOIRS OF MISSISSIPPI 126 (Chicago, Godspeed Publ'g Co. 1891) (South Carolina); JAMES D. LYNCH, THE BENCH AND BAR OF MISSISSIPPI 198
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Neville Patterson received a Bronze Star Medal for bravery because of his
actions at the Battle of the Bulge during World War 11.6 Several chief justices served in the Mississippi State Legislature.' Two, Edward Turner and
Josiah A.P. Campbell, were Speakers of the Mississippi House of Representatives.' Edwin Lloyd Pittman served in the state senate and held three
statewide elected offices-State Treasurer, Secretary of State, and Attorney General-prior to joining the court.9 Others had been circuit judges,
chancellors, county court judges, municipal court judges, district attorneys,
prosecutors, or law professors.10 James W. Smith, Jr., at one point, worked
as a junior high school principal." Robert G. Gillespie and Roy Noble Lee
had been agents with the Federal Bureau of Investigation (FBI).12 Gillespie, during his time with the FBI, actually participated in the 1934 lethal
ambush of notorious bank robber John Dillinger.1 3 "Dillinger died at my
feet," Gillespie later recounted.14
William L. Sharkey and James Z. George are legendary, historical
figures in Mississippi. Their prominence derives mostly from their postcourt achievements. In the early 1850s, Sharkey served as American consul-general to Cuba.' 5 And in 1865, following the Civil War, President Andrew Johnson appointed Sharkey as the state's provisional governor. 1 6
Sharkey was later elected to the United States Senate, but Congress refused to seat him."

After a brief tenure on the court, George represented Mississippi in
the United States Senate from 1881 until his death in 1897.18 Known as the

"Great Commoner of Mississippi," George helped frame the Sherman Antitrust Act of 189019 and is considered the "Father of the Department of
(New York, E.J. Hale & Son 1881) (South Carolina); contra II MISSISSIPPI: COMPRISING SKETCHES OF
COUNTIES, TOWNS, EVENTS, INSTITUTIONS, AND PERSONS, ARRANGED IN CYCLOPEDIC FORM 695

(Dunbar Rowland ed., 1907) (stating that Smith was born in Natchez, Mississippi).
5. Hampton and Sharkey fought in the War of 1812. Ashley Vaughan, Brief Biographical
Sketches of Mississippi Chief Justices (2003) (on file with the State Law Library of Mississippi). James
Z. George served in the Mexican-American War. Vaughan, supra. George, Cotesworth P. Smith, Hamilton H. Chalmers, Josiah A.P. Campbell, Tim E. Cooper, James M. Arnold, and Thomas H. Woods all
participated in the Civil War. Vaughan, supra. Neville Patterson, Harry G. Walker, Roy Noble Lee,
Armis E. Hawkins, and Dan M. Lee served in World War II. Vaughan, supra. Recent chief justices
Edwin Lloyd Pittman, James W. Smith, Jr., and myself all had military service, as well.
6. Vaughan, supra note 5.
7. Vaughan, supra note 5.
8. Vaughan, supra note 5.
9. Vaughan, supra note 5.
10. Vaughan, supra note 5.
11. Chief Justice Smith Named DistinguishedPublic Servant, RANKIN COUNTY NEWS, Aug. 16,
2006.
12. Vaughan, supra note 5.
13. Vaughan, supra note 5.
14. Associated Press, 'Ham on the Bone' But Not on Bench, JACKSON DAILY NEWS, Apr. 15,

1977, at 1D.
15. SKATES, supra note 4, at 89.
16. SKATES, supra note 4, at 90.
17. SKATES, supra note 4, at 91.

18. Harry J. Lambeth, The Lawyers in Statutory Hall, 68 A.B.A. J. 1444, 1445 (1982).
19. Lambeth, supra note 18.
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Agriculture." 2 0 He championed the call for Mississippi's 1890 constitutional convention and helped draft the constitution that emerged from it. 2 1
George played a big part in obtaining a charger for Mississippi A&M College, now Mississippi State University, in 1878, as well as securing a land
grant from Congress for the University of Mississippi. 22 A statue of
George now stands as part of the National Statuary Hall Collection in the
United States Capitol.2 3
Several chief justices overcame significant challenges. As a young
man, Harry G. Walker was injured during military service and became confined to a wheelchair for the remainder of his life.24 William N. Ethridge,
Jr., contracted polio as a teenager. 25 The polio rendered him a paraplegic
and restrained him to a wheelchair.2 6 Yet Ethridge remained undeterred,
completing college and law school and earning a Master of Laws degree.2 7
He became a professor at the University of Mississippi School of Law,
which later named its moot courtroom for him.2 8 Gillespie faced two hurdles: one physical and one academic. He served in the FBI for a number of
years until a bout of tuberculosis forced him to resign. 2 9 He recovered,
entered the practice of law, and was eventually appointed to the Mississippi
Supreme Court. 0 After leaving the bench, he became a professor at Mississippi College School of Law.3 1 Remarkably, Gillespie accomplished all
of this despite never having obtained a law degree.3 2 He had briefly attended the University of Alabama School of Law, but had to drop out because of financial reasons.3 3 Yet he managed to pass the Mississippi Bar
Exam in 1927.34 Lenore L. Prather broke gender barriers throughout her
life. She was Mississippi's first female chancellor, first female justice, and
first female chief justice.35
Mississippi's chief justices assumed the office at different ages and
served for various lengths of time. Sharkey became chief justice at age
thirty-five, making him the state's youngest chief justice.36 Virgil Griffith
20. Marsha Tapscott, Building Is Named for Professor's Ancestor, THE DAILY MISSISSIPPIAN,
Jan. 15, 1988.
21. Senator George's Legacy Remains, THE CONSERVATIVE, Mar. 28, 1968, at 1.
22. Clover S. Pitts, James Z. George: Lawyer, Soldier, Judge, Statesman, THE Miss. LAW.,
July-Sept. 2000, at 22, 24.
23. Pitts, supra note 22.
24. Vaughan, supra note 5.
25. Vaughan, supra note 5.
26. Susan L. Runnels, Trailblazers of the Mississippi Legal Frontier: Thomas R. Ethridge, THE
Miss. LAw., Feb. 2003, at 23.
27. Runnels, supra note 26.
28. Runnels, supra note 26.
29. Payne, supra note 4, at vii, ix.
30. Payne, supra note 4, at vii.
31. Payne, supra note 4, at vii.
32. Payne, supra note 4, at vii.
33. Payne, supra note 4, at vii.
34. Payne, supra note 4, at vii.
35. Vaughan, supra note 5.
36. See Vaughan, supra note 5; see infra app. I.

472

MISSISSIPPI COLLEGE LAW REVIEW

[VOL. 29:469

was our oldest chief justice, taking office at age seventy-four.37 Several
chief justices served only a year or less. 3 8 But no one comes close to
matching Sydney M. Smith's remarkable thirty-six-year tenure as chief justice from 1912 to 1948.39 Percy M. Lee and Roy Noble Lee are the only
father and son to both serve as chief justice. 40 Roy Noble Lee's ascension
to chief justice in 1987 culminated the father's and son's longstanding service to the bench and bar, dating back to 1929 when Percy M. Lee was
elected district attorney. 4 '
I mention my predecessors as a measure of respect and because of
their importance to understanding the office. Each one uniquely shaped its
character and functions. In large part, they defined the office.
This Article examines the history, roles, and powers of the Office of
Chief Justice of the Mississippi Supreme Court. My goal is to communicate
the importance of the office and to show its potential to positively affect
the fair and efficient administration of justice. Section II discusses the origins of the office, including the various methods that have been used to
select a chief justice. Section III analyzes the various roles that a chief
justice is called upon to fulfill. Finally, section IV looks at how certain
chief justices used their position to facilitate the creation of the Mississippi
Court of Appeals.
II.

ORIGINS

AND HISTORY OF THE OFFICE

The idea of a "presiding" or "chief" justice was well established in
England at the time of the American Revolution.4 2 Collegial courts, those
composed of multiple judges who make decisions collectively, considered
the position as being necessary to ensure that someone was responsible for
"organizing their proceedings and facilitating their deliberations." 4 3 American courts adopted this concept,44 likely as a matter of course, to facilitate
court business. In Mississippi, the office originated alongside the creation
of the Mississippi Supreme Court.
The Mississippi Constitution of 1817 vested the State's judicial power
in one supreme court and in any superior and inferior courts established by
the legislature. 45 In 1818, the First General Assembly passed an act organizing a supreme court to consist of four judges. 46 The Assembly chose
William B. Shields, John Taylor, John P. Hampton, and Powhatan Ellis to
37. See Vaughan, supra note 5; see infra app. I.
38. See infra app. I.
39. See infra app. I.
40. See Vaughan, supra note 5.
41. See Vaughan, supra note 5.
42. G. Edward White, The Internal Powers of the Chief Justice: The Nineteenth-Century Legacy,
154 U. PA. L. REV. 1463, 1466 (2006).
43. White, supra note 42.
44. White, supra note 42.
45. Miss. CONST. OF 1817, art. V, § 1.
46. 1818 Miss. Laws 18.
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serve as judges of the supreme and superior courts of the state.4 7 These
first justices, and their successors, thus served in dual capacities. 48 Twice a
year, they heard appeals in Natchez.49 Otherwise, they "presided over
county trial courts, known as superior courts.""o Any justice who presided
over a matter at trial was, of course, prohibited from participating in that
case on appeal.5 1 The justices continued these dual roles until the Mississippi Constitution of 1832 abolished the practice.5 2
The term "chief justice" is absent from the Mississippi Constitution of
1817 and the Act of 1818.13 Instead, the Act of 1818 provided for a "presiding judge." 5 4 It stated that "the judge oldest in commission shall be the
presiding judge of the supreme court: Provided, that the legislature shall
determine at the first election for judges, which of them shall be the presiding judge . . . ."I' On January 28, 1818, the legislature passed a resolution

designating the judge of the second judicial district-John Taylor-as the
first presiding judge.56 There is no record that Taylor ever used the title
"chief justice."17 But his immediate successor, John P. Hampton, began
using the title as early as 1822.8
Taylor, by all accounts, appears to have been well suited for the position. Raised in West Chester, Pennsylvania, he arrived in Mississippi in his
early twenties. 59 As a boy, Taylor had often traveled to the local courthouse alongside his father, a deputy sheriff.6 0 Those experiences inspired
47. JOURNAL OF THE HOUSE OF REPRESENTATIVES OF THE STATE OF MISSISSIPPI, 1st Sess., 240,
244-48 (Jan. 21, 1818) (available on microfilm at the Mississippi Department of Archives and History);

see also SKATES, supra note 4, at 4-5.
48. SKATES, supra note 4, at 4.

49. 1818 Miss. Laws 19 ("[T]he said court shall be holden ... at the court-house in Adams
county").
50. Southwick, supra note 2, at 595 (citing Act of Dec. 24, 1817, § 1, 1817 Miss. Laws 7-8). The
Constitution of 1817 did not even expressly refer to the supreme court as an appellate court.
Southwick, supra note 2, at 595. But "[t]he appellate jurisdiction of the supreme court could be inferred from the constitution's provision specifying that the judge from whose decision an appeal had
been taken could not participate in the supreme court's consideration of the case other than to provide
the court with a basis for his original decision." Southwick, supra note 2, at 595 (citing Miss. CONsT. OF
1817, art. V, § 2).
51. Southwick, supra note 2, at 595 (citing Miss. CONsT. OF 1817, art. V, § 2).
52. Southwick, supra note 2, at 596 (citing Miss. CONsT. OF 1832, art. IV, § 4.
53. See Miss. CONsT OF 1817; 1818 Miss. Laws 18-29. See also DUNBAR ROWLAND, COURTS,
JUDGES, AND LAWYERS OF MISSISSIPPI 1798-1935, at 77 (1935); SKATES, supra note 4, at 5.

54. 1818 Miss. Laws 26.
55. 1818 Miss. Laws 26 (emphasis added).
56. 1818 Miss. Laws 209-10; see also ROWLAND, supra note 53, at 77; 1 J.F.H. CLAIBORNE, MISSISSIPPI AS A PROVINCE, TERRITORY AND STATE, WITH BIOGRAPHICAL NOTICES OF EMINENT CITIZENS

354 (Power & Barksdale 1880) ("John Taylor was our first Chief Justice."). But see SKATES, supra note
4, at 5, 99 (Page 5 states that William B. Shields was the first presiding judge, but page 99 names John
Taylor as the first presiding judge.); Gene Wirth, Supreme Court Has Impressive History, THE CLARION-LEDGER, Mar. 23, 1947, at 6 (stating that John P. Hampton was the first chief justice).
57. See Stockett v. Nicholson, 1 Miss. 75, at *1 (1818); Delahuff v. Reed, 1 Miss. 74 (1818).
Stockett and Delahuff are the only two opinions retrieved by Westlaw that reference the pertinent John
Taylor. Both cases refer to him only as "the Hon. John Taylor."
58. See Phebe v. Prince & Prince, 1 Miss. 131, at *2 (1822); Gale v. Green, 1 Miss. 159, at *1
(1824).
59. See SKATES, supra note 4, at 99.
60. See CLAIBORNE, supra note 56, at 353.
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him to become a lawyer.6 1 Despite a limited education and poor grammar,
Taylor achieved this goal and became a successful trial lawyer. 62 The respect and admiration he attained among his peers is evidenced by his unanimous selection to the Mississippi Supreme Court.63
For whatever reason, Mississippi's later constitutions did not expressly
provide for a chief justice.' Nevertheless, the 1868 and 1890 constitutions
recognized the office's existence and implied its venerable status. 65 The
1868 and 1890 constitutions both designated the chief justice to preside
over gubernatorial impeachment trials.6 6 This delineation of authority, in
itself, conveys some expectations about the office.6 7 In a trial to determine
whether a state's chief executive should remain in office, a person of comparable status must preside. 6 8 As the primary figure of a co-equal, independent branch of government, the chief justice fulfills this criterion.6 9
Throughout the court's early years, various methods were used to select a chief justice. As already noted, the Act of 1818 authorized the legislature to choose the first "presiding judge." But soon afterward, the
position was allotted to the senior-most justice. 0 In 1822, the legislature
discarded the seniority method and provided for the justices to choose a
presiding or chief justice among themselves.7 The Code of 1880 altered
the method of selection once again.72 It designated as chief justice "[t]he
judge of the supreme court whose term of office will first expire . . . ."I
This short-lived method caused rapid turnover in the position throughout
the 1880s.74 The Code of 1892 reinstated the seniority method,75 a procedure that remains in effect today.76
From time to time, there have been murmurings about changing the
way that Mississippi selects its chief justice. Patterson and Sydney M.
Smith, for example, called for the chief justice to be elected statewide.
61.
62.
63.
64.

See
See
See
See

CLAIBORNE, supra note 56, at 353.
CLAIBORNE, supra note 56, at 353-54.
CLAIBORNE, supra note 56, at 354.
Miss. CONST. OF 1890, art. 6; Miss. CONST.

OF

1868, art. VI; Miss. CONST. OF 1832, art.

IV.
65. Miss. CONST. OF 1890, art. 4, § 52 (chief justice to preside over impeachment trials); Miss.
CONsT. OF 1890, art. 13, § 254 (chief justice to serve as chairman of a five-member commission to
resolve apportionment should the legislature fail to adopt a resolution); Miss. CONST. OF 1868, art. IV,
§ 29 (chief justice to preside over impeachment trials).
66. Miss. CONsT. OF 1890, art. 4, § 52; Miss. CONsT. OF 1868, art. IV, § 29.
67. See White, supra note 42, at 1465-66 (discussing the chief justiceship in the context of the
United States Constitution).
68. See White, supra note 42, at 1466.
69. See White, supra note 42, at 1466.
70. 1818 Miss. Laws 26.
71. 1822 Miss. Laws 83.
72. Miss. REV. CODE § 1413 (1880).
73. Id.
74. SKATES, supra note 4, at 39.
75. Miss. CODE ANN. § 4351 (1892).
76. Miss. CODE ANN. § 9-3-11 (Rev. 2002).
77. Sydney Smith, A Modern Unified Court, A Plea for its Establishment in Mississippi,AMERICAN JUDICATURE SOCIETY 16 (1915) (on file with the Mississippi Department of Archives and History);
New Appellate Court Needed to Relieve Docket-Justice,THE CLARION-LEDGER, June 4, 1983, at B3.
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More recently, there was some discussion about returning to the internalselection method.
Each selection method has its pros and cons. Significantly, the American Bar Association (ABA) strongly opposes the seniority method and advocates that a chief justice be chosen either internally or by gubernatorial
appointment, subject to confirmation by a judicial nomination commission.79 The ABA maintains that a chief justice should be selected on the
basis of legal competence, intellectual skill, and administrative ability. 0
There is no reason to expect that the senior-most justice possesses these
attributes or even has any interest in managing a court system. 8 The seniority method does have its positives, however. It tends to reduce internal
politics and facilitates order and predictability.8 2 Additionally, the seniormost justice possesses valuable experience and generally has a solid grasp
of court operations. The internal selection method requires a personal
commitment from each member of the court. This may very well lead the
justices to be more responsive to the chief justice's leadership.' But internal selection could also lead to excessive in-fighting and division among the
court. The gubernatorial appointment method may result in a chief justice
with a strong, independent initiative." Yet gubernatorial appointments invite political mischief and may cause resentment among justices who perceive the choice as being partisan.
I became chief justice on January 5, 2009, as the longest, continuously
serving member of the court. Patterson once quipped that he did not become chief justice by being the smartest or most capable justice; he just
outlasted everybody else. 8 6 The same could certainly be said of me. Gratefully, my colleagues have generously lent their support. I am very much
aware that my level of effectiveness is directly correlated to their cooperation and teamwork.

III. THE ROLES

OF A CHIEF JUSTICE

A chief justice "should provide the court system with intellectual, professional, and administrative leadership."8 7 The chief justice gives direction
and leadership for the court, manages the court budget, serves as chief
78. See High Court Mulls Changing Way Chief Picked, THE CLARION-LEDGER, Sept. 1, 2008, at
1B.
79.

STANDARDS RELATING TO

CT.

ORG.

§ 1.33(a) (1990). The ABA further recommends that a

chief justice have a five-year minimum tenure, and be eligible for succession.
TO CT. ORG.

STANDARDS

RELATING

§ 1.33(a) (1990).

80. STANDARDS RELATING TO CT. ORG. § 1.33(a) (1990).
81. 3 STATE CONSTITUTIONS FOR THE TWENTY-FIRST CENTURY: THE AGENDA OF STATE CONSTITUTIONAL REFORM 94 (G. Alan Tarr & Robert F. Williams eds., 2006).
82. See STATE CONSTITUTIONS FOR THE TWENTY-FIRST CENTURY: THE AGENDA OF STATE CONSTITUTIONAL REFORM, supra note 81.
83. STANDARDS RELATING TO CT. ORG. § 1.33 cmt. (1990).
84. See STANDARDS RELATING TO Cr. ORG., supra note 81.
85. See STANDARDS RELATING TO CT. ORG., supra note 81.
86. James L. Robertson, Neville Patterson: A Remembrance, 57 Miss. L.J. 417, 419 (1987).
87. STANDARDS RELATING TO CT. ORG. § 1.33(a) (1990).
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spokesperson for the court system, and supervises administrative personnel." In performing these tasks, a chief justice assumes at least four interrelated roles: (1) administrator, (2) reformer, (3) facilitator, and (4)
ambassador.
A.

Administrator

1. Models of Administrative Leadership
Court systems are complex, multifaceted organizations that deal with
ever-changing circumstances.8 9 Ethridge once said, "A legal system is like
a living organism: It must grow and develop, or it declines and withers."9 0
A court system's development, indeed its very survival, depends on "vigorous administrative direction" to coordinate work, to monitor performance,
and to maintain healthy working relationships with the other branches of
government and external organizations such as the state bar association. 9 '
Someone must devote considerable time to these matters if courts are to
fulfill their adjudicatory role.9 2
Just as the quality of reasoning and analysis in a court's opinion determines the opinion's ultimate impact, the style of administrative leadership
affects the success of policy decisions and directives. 93 Three basic models
of administrative leadership have emerged: (1) the strong-executive model;
(2) the traditional-collegial model; and (3) the modified-executive model. 94
The model adopted depends largely on the legal and political authority
vested in the state's supreme court. 95
The strong-executive model features a chief justice who functions essentially as the chief executive officer of the courts. 96 Associate justices,
aside from their essential voice in the rule-making process, act as mere advisors or consultants with regard to administrative matters. 97 The chief justice acts and speaks for the entire judiciary.98 Few courts have adopted this
model. 99 Hawaii and New Jersey come perhaps the closest.' Hawaii, for
example, entrusts the chief justice with virtually all administrative decisionmaking authority.' 0 '
88. STANDARDS RELATING TO CT. ORG. § 1.33 cmt. (1990).
89. See STANDARDS RELATING TO CT. ORG., supra note 86.
90. W.N. Ethridge, Jr., Improving the Machinery of Justice: A Challenge to the Bar, 37 Miss. L.J.
506, 514 (1966).
91. STANDARDS RELATING TO Or. ORG. § 1.33 cmt. (1990).
92. ROBERT W. TOBIN & RICHARD B. HOFFMAN, THE ADMINISTRATIVE ROLE OF CHIEF JUSTICES AND SUPREME COURTS, PUBL'N No. 10046, at 26 (Nat'l Ctr. for State Courts, Oct. 1979) (on
microfilm at the Mississippi College School of Law Library).
93. See TOBIN & HOFFMAN, supra note 92, at 17.
94. ROBERT W. TOBIN, CREATING THE JUDICIAL BRANCH: THE UNFINISHED REFORM 105
(2004).
95. TOBIN, supra note 94.
96. ToBIN, supra note 94.
97. TOBIN, supra note 94.
98. TOBIN, supra note 94.
99. ToBIN, supra note 94.
100. TOBIN, supra note 94.
101. ToBIN & HOFFMAN, supra note 92, at 18; HAw. CONsT. art. VI, § 6.
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The traditional-collegial model affords great deference to the full court
and gives marginal authority to the chief justice. 10 2 This model draws from
the strong tradition of collegiality inherent within appellate courts. 0 3 Essentially, the collegiality ingrained in the appellate adjudicative process carries over into administrative matters so that every justice has an equal
voice." This is a weak administrative design and is adequate only in small
states with decentralized court management or a five-member court, and is
perhaps ill-advised even then.1 05
The modified-executive model accommodates the traditional-collegial
and strong-executive models. 0 6 Under the modified-executive approach,
the chief justice serves as an administrative head who ensures that day-today operations conform with established court policy.' 0 7 Major policy issues, however, are presented to the full court for a collective decision.108
This model poses two particular challenges. First, most courts have not
clearly distinguished policy-making from day-to-day administrative matters.109 Second, the chief justice's actual authority is often ill-defined." 0
Because of such ambiguities, the chief justice often fluctuates between exercising too much independence and relying too heavily on group decision
making."'
2.

Mississippi's Modified-Executive Model

Mississippi's chief justice is the central figure for state court administration. The chief justice primarily oversees the internal workings of the
appellate courts. During 2009, Mississippi's appellate courts decided 1,021
cases, which led to 729 published opinions, and addressed 7,397 motions,
including 158 petitions for interlocutory appeal.112 Yet the chief justice is
also designated "the chief administrative officer of all courts of [the]
state""' and is specifically charged with "the task of insuring that the business of the courts of the state is attended with proper dispatch, that the
dockets of such courts are not permitted to become congested(,] and that
trials and appeals of cases, civil and criminal, are not delayed unreasonably."114 In reality, a chief justice's actual control over the day-to-day operations of trial courts is limited. This is due, in part, to Mississippi's
independently elected trial judges and trial court clerks. Thus, the rules
102. TOBIN, supra note 94, at 105-06.
103. See TOBIN, supra note 94, at 105-06.
104. TOBIN, supra note 94, at 105-06.
105. TOBIN, supra note 94, at 106.
106. See TOBIN, supra note 94, at 106.
107. TOBIN, supra note 94, at 106.
108. ToBIN, supra note 94, at 106.
109. TOBIN & HOFFMAN, supra note 92, AT 15.
110. TOBIN, supra note 94, at 106.
111. TOBIN, supra note 94, at 106.
112. SUPREME COURT OF Mississippi, 2009 ANNUAL
www.mssc.state.ms.us/reports/sc-annual-report_2009.pdf.
113. Miss. CODE ANN. § 9-21-3(1) (Rev. 2002).
114. Id.

REPORT 14 (2009), available http://
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process is almost the exclusive means by which a chief justice may influence
trial courts' everyday business.
In carrying out administrative tasks, the chief justice is assisted by a
court administrator, the Administrative Office of Courts, and fellow justices. The court administrator acts under the supervision of the chief justice, and is "in charge of personnel matters, operations efficiency, docket
management, budgeting, legislative liaison, and bar and trial court liaison
and serve[s] as innovator and instigator of matters beneficial to the improvement of the administration of justice."" In practice, the court administrator's duties are related only to the operations of the supreme court.
He or she serves as counsel and advisor to the court on budgetary, legislative, and bar matters, and on ways to improve the administration of justice.
He or she also acts as a liaison to the judiciary as a whole and to other state
governmental entities. Consistent with such broad duties, the specific title
employed is "Court Administrator and Counsel." This position originated
and evolved under the leadership of Roy Noble Lee."' Amy Whitten
served as the first official court administrator from 1987 to 1992.111 Our
current court administrator, Jack E. Pool, is the latest in a line of dedicated,
well-qualified professionals who have served in this position.",,
The Administrative Office of Courts assists the chief justice in a number of ways, including processing payroll of court staff, providing trial
judges with operational support, and maintaining statistics for the court
system.11 9 It also helps with the administration of drug courts, youth
courts, the Mississippi Electronic Courts (MEC) pilot program, and a myriad of other judicial and extrajudicial functions.
At present, major administrative and policy issues are submitted to all
justices at a regularly scheduled, or specially called, administrative en banc
meeting.12 0 These meetings often cover a range of topics for which the

115. Mary Libby Payne, The MississippiJudiciary Commission Revisited: JudicialAdministration:
An Idea Whose Time Has Come?, 14 Miss. C. L. REv. 413, 432-33 (1994) (citing Interview with Amy
Whitten, Supreme Court Administrator and senior staff attorney in Jackson, Miss. (June 18, 1987)).
116. Telephone Interview with Amy Whitten, former Supreme Court Administrator and senior
staff attorney in Jackson, Miss. (Sept. 22, 2009).
117. Payne, supra note 115, at 432 (stating that Whitten began serving as court administrator in
1987); DICK MOLPUS, SEC'Y OF STATE OF MISS., MISSISSIPPI OFFICIAL AND STATISTICAL REGISTER:
1992-1996, at 118 (1993) (stating that Whitten ended her service as court administrator in 1992).
118. Thomas A. Coleman served from 1992 to 1993. See MOLPus, supra note 117 (stating that
Coleman began serving as court administrator in 1992); ERIC CLARK, SEC'Y OF STATE OF MISS., MISSISSIPPI OFFICIAL AND STATISTICAL REGISTER: 1996-2000, at 91 (1997) (stating that Coleman ended his
service as court administrator in 1993). Stephen J. Kirchmayr served from 1993 to 2005. Press Release,
Miss. Sup. Ct., Supreme Court Administrator Stephen J. Kirchmayr Died Oct. 4 (Oct. 5, 2005), available at http://www.mssc.state.ms.us/news/2005/kirchmayr.pdf. Jack E. Pool has served in this position
since 2005. See Press Release, Miss. Sup. Ct., Mississippi Supreme Court Names Two to Administrative
Posts (Nov. 17, 2005), available at http://www.mssc.state.ms.us/news/2005/11.16.05PoolSaunders.pdf.
119. See generally http://www.mssc.state.ms.us/aoclaoc.html.
120. "En banc" is defined as "[w]ith all judges present and participating .
BLACK's LAW
DICrIONARY 432 (7th ed. 2000).
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chief justice seeks the other justices' advice and consent. Some recent examples include the judiciary's annual appropriations request to the legislature;12 1 the adoption of the MEC pilot program;122 the appointment of
Kathy Gillis as Clerk of the Court; 123 the recommendation of Amanda
Watson as State Law Librarian;124 and the hiring of Stephen E. Markert as
Marshal in charge of security for the Mississippi Supreme Court and the
Mississippi Court of Appeals.12 5
There are also a number of internal committees that focus on administrative and policy matters. The Executive Committee, comprised of the
chief justice and the two presiding justices, 26 oversees general operations,
finance and budgeting, intergovernmental relations, internal operating procedures, information technology, personnel matters, emergency response,
and facilities maintenance. The court has three other standing committees:
(1) the Rules Committee on Civil Practice and Procedure, (2) the Rules
Committee on Criminal Practice and Procedure, and (3) the Rules Committee on the Legal Profession. The Rules Committee on the Legal Profession devotes attention to the Mississippi Code of Judicial Conduct, the
Mississippi Rules of Professional Conduct, the Rules Governing Admission
to the Mississippi Bar, and the Mississippi Access to Justice Commission.
While Mississippi's chief justice enjoys some independent decisionmaking authority, most administrative decisions are a collective endeavor.
This blend of independent and collective decision making places Mississippi within the modified-executive framework.
3. The Administrative Management Dilemma
One of the common challenges of the modified-executive model is a
lack of well-defined duties and responsibilities.' 2 7 In defining the extent of
121. See Phil West, Lack of Funding Could Shut State Courts in April, THE COMMERCIAL APPEAL,
Sept. 22, 2009.
122. On April 10, 2008, the Court issued an order authorizing the Administrative Office of Courts
to pursue a pilot program for the Mississippi Electronic Courts (MEC) in Madison County Chancery
Court. Administrative Order In Re Miss. Case Mgmt/Elec. Filing Sys., No. 2008-AD-00001 (Miss. Sup.
Ct. Apr. 10, 2008). The MEC pilot testing is currently underway in the Madison County Chancery
Court. Order Approving Elec. Filing as Part of Pilot Testing of Miss. Elec. Cts., Cause No. 2008-0429,
Book 0342, Page 754 (Ch. Ct. of Madison County, Miss. June 30, 2009).
123. Press Release, Miss. Sup. Ct., Kathy Gillis to Be Named New Supreme Court Clerk (May 29,
2009), available at http://www.mssc.state.ms.us/news/2009/5 19_09gilis.-supreme court_clerk.pdf. Gillis
replaced Betty Sephton who retired on May 31, 2009.
124. Press Release, Miss. Sup. Ct., Supreme Court Announces New Law Librarian (Apr. 20,
2009), available at http://www.mssc.state.ms.us/news/2009/3_23_09statelibrarian.pdf. Watson was recommend by the court, and confirmed by both houses of the legislature. Miss. Sup. Ct., supra; see Miss.
CoNsT. oF 1890, art. 4, § 106 (state librarian to be chosen by the legislature). She replaced Charlie
Pearce who left this position to become head of the library system for the United States Court of
Appeals for the Fifth Circuit.
125. Press Release, Miss. Sup. Ct., Supreme Court Names New Marshal (July 12, 2010), available
at http://www.mssc.state.ms.us/news/2010/07.06.10MarshalMarkert.pdf.
Markert replaced A.W.
Grubbs, who retired after fourteen years of service to the court.
126. The Court's two "presiding justices" are the two justices who are second and third in seniority to the chief justice. Currently, George C. Carlson, Jr., of Batesville, Mississippi, and James E.
Graves, Jr., of Jackson, Mississippi, serve in this capacity.
127. TOBIN, supra note 94, at 106.
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a chief justice's administrative powers, several questions merit
consideration:
What merits full-court review, and what constitutes a matter that can
be decided, delegated, or executed solely by the chief justice?12 8
Should a chief justice present all matters of administration to the full
court?129
To what extent can effective administration occur within a collegial
framework?13
The importance of resolving such issues is evident with regard to financial affairs and the special appointment of trial judges.
One of a chief justice's most significant administrative duties is to prepare an annual budget and to supervise the court system's financial afIn 1992, for the first time in Mississippi's history, the supreme
fairs.'
court and trial court budgets were merged so that the "management of all
state moneys earmarked for the courts" was under the control of the supreme court.13 2 To ensure adequate funding for the entire judiciary, the
chief justice must maintain healthy working relationships with the legislative and executive branches. Budget matters tend to move at an accelerated pace during the final weeks of a legislative session. This narrow time
frame is critical. It often requires extensive interaction and quick decision
making. This immediacy presents a challenge for court administration. On
the one hand, budget matters are a major issue that deserves the full court's
awareness and review. On the other hand, the legislative process oftentimes does not allow enough time for a nine-member body to meet, discuss,
and reach a consensus on such issues.
The special appointment of judges is another instance where immediacy presents a problem. When a lower-court judge is absent or disqualified, or when an emergency or overcrowded docket exists, Mississippi Code
section 9-1-105 authorizes the chief justice, "with the advice and consent of
a majority of the justices," to make a special appointment. 3 3 A trial
judge's recusal is the most common action that leads to a request for a
special appointment. It is not unusual for as many as five special appointments to be made in one day. It is impracticable to obtain the advice and
consent of a majority of justices each time an appointment is needed. The
court has implemented a procedure to address this issue. The "advice and
consent" is accomplished by the chief justice's selecting an appointment
from a list of nominees pre-approved by the court.134
128. TOBIN & HOFFMAN, supra note 92, at 26.
129. TORN & HOFFMAN, supra note 92, at 26.
130. TOBIN & HOFFMAN, supra note 92, at 26.
131. See MODEL JUDICIAL ARTICLE § 7(c) (1995); STANDARDS RELATING To App. COURTS
§ 3.43(a)(xi) (1994); STANDARDS RELATING TO Cr. ORG. § 1.33(a)(ii) (1990).

132. Roy Noble Lee, State of the Judiciary Address, THE Miss. LAw. Apr.-May 1992, at 10, 11.
133. Miss. CODE ANN. § 9-1-105(1), (2) (Rev. 2002).
134. There are also occasions where private attorneys are appointed as special judges on a limited
basis as, for example, in the wake of the extensive litigation arising out of Hurricane Katrina.
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These examples show the need for a careful, comprehensive review of
how administrative powers and responsibilities are divided. If these powers and responsibilities are not clearly defined, the extent of a chief justice's
authority will depend on the personality, managerial skills, and political
sagacity of the individual in office. 3 5 And this is not a prescription for
stable court administration. 3 6
An effective administrative model must balance practical realities with
the nature of appellate courts. Effective administrative management simply cannot occur with a nine-member, decisionmaking body. 3 7 At the
same time, strong-handed assertions of authority by a chief justice are inconsistent with the collegial tradition of appellate courts. Even in those
states where a chief justice may reach a decision without consulting his or
her colleagues, fellow justices' input is almost always sought. 3 8 Some middle ground is necessary.
Effective administrative leadership entails collegiality, consensus
building, and delegation of tasks.139 I suggest that a "modified strong-executive model" accommodate these things without sacrificing the need for
centralized authority. Under such a model, the chief justice would be given
authority in a broad number of specifically defined areas so that the bulk of
administrative responsibilities rests with the chief justice. 40 The chief justice could, but would not be required to, consult fellow justices on decisions
concerning those particular areas. Prudence would certainly lead him or
her to do so in many circumstances. Matters outside of those enumerated
areas-namely major administrative decisions and policy resolutions with
far-reaching consequences-would require the advice and consent of a majority of justices.
The modified strong-executive model, or some semblance of it, is required to meet the growing demands of modern court administration. This
model gives a chief justice clearly defined powers to lead effectively and
efficiently. Giving the chief justice such powers is palatable to the other
justices because the bounds of authority are clear, and because they retain
an important voice in the most important decisions. Confronting this administrative-management quandary is vital to the stability, efficiency, and
overall effectiveness of any court system.
B.

Reformer

The legal system is generally resistant to change. It tends to favor the
conservative and the predictable.' 4 ' Warren E. Burger, former Chief Justice of the Supreme Court of the United States, observed that "[a]pathy
135. TOBmN & HOFFMAN, supra note 92, at 26.
136. See TOBIN & HOFFMAN, supra note 92, at 26.
137. See TOBIN, supra note 94, at 106.
138. See ToBIN & HOFFMAN, supra note 92, at 22.
139. TOBIN, supra note 94, at 109, 116.
140. Alternatively, such authority could be vested in an executive committee comprised of the
chief justice and the two presiding justices.
141. See TOBIN, supra note 94, at 110.
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and inertia seem to surround proposals for improving the administration of
justice unless there's a driving force behind them."14 2 A chief justice can
provide that "driving force." But he or she alone cannot institute reform.
A chief justice needs the support of the bench and bar, the other branches
of government, lay leaders, businessmen, and professionals.
One of the most effective ways for a chief justice to communicate and
build support for a comprehensive administrative agenda is through the
chief justice's annual address to the state bar convention. For example, in
his 1966 address to the Mississippi State Bar Convention, Ethridge proposed four major improvements to the administration of justice. 4 3 First,
he proposed that the judiciary, not the legislature, should have rule-making
power. 1 4 4 Second, he called for sound business practices, which would entail the creation of an administrative office of courts and the maintenance
of a statistical database to ensure a fair division of judicial labor and resources. 1 4 5 Third, he called for a mandatory retirement age for judges, coupled with a liberal pension.14 6 Alongside a mandatory retirement age,
Ethridge proposed that the Mississippi Supreme Court be allowed to recall
retired judges to serve on a temporary basis.147 Finally, he called for the
establishment of a judicial council to function as an independent, non-partisan body to study and report on the state's judicial system.14 8 Except for
the mandatory retirement age and liberal pension, Ethridge's proposals
eventually came to fruition.14 9
Nearly every chief justice enters the office with, or develops early on,
an administrative agenda. James W. Smith, Jr., emphasized the timely disposition of cases.' 5 o Only months into his tenure, the court eliminated its
backlog of direct appeals.s1 5 He appointed special judges to assist Hinds
County with its backlog of criminal cases.' 5 2 Smith also initiated the work
that brought about Mississippi's electronic filing case management system,
142. Carl Tobias, Warren Burger and the Administration of Justice, 41 VILL. L. REV. 505, 514
(1996) (quoting Retired Chief Justice Warren Burger Reflects on Developments in the Judiciary During
His Tenure, 20 The Third Branch (Fed. Judicial Ctr., Wash., D.C.), Sept. 1988, at 7).
143. Ethridge, supra note 88, at 508.
144. Ethridge, supra note 88, at 508-10.
145. Ethridge, supra note 88, at 510-12.
146. Ethridge, supra note 88, at 512.
147. Ethridge, supra note 88, at 512.
148. Ethridge, supra note 88, at 513.
149. The judiciary asserted its rule-making power in Newell v. State, 308 So. 2d 71 (Miss. 1975),
and adopted its own rules of civil procedure on May 26, 1981. Leslie H. Southwick, Recent Trends in
Mississippi JudicialRule Making: Court Power,Judicial Recusals, and Expert Testimony, 23 Miss. C. L.
REV. 1, 3 (2003); see infra notes 180-93 and accompanying text. The office of administrative courts, the
maintenance of a statistical database, and a judicial council, known as the Mississippi Judicial Advisory
Study Committee, originated as part of the Court Reform Act in 1993. Act of Apr. 15, 1993, ch. 610
§§ 1-2, 11 (codified at Miss. CODE ANN. H#9-21-1, 9-21-3, 9-21-21 (Rev. 2002).
150. See Jimmie E. Gates, Court Targets Backlog, THE CLARION-LEDGER, June 20, 2004, at 1B.

151. Press Release, Miss. Sup. Ct., Supreme Court Clears Case Backlog (July 1, 2004) available at
4
http://www.mssc.state.ms.us/news/2004/07010 timely.pdf.
152. Press Release, Miss. Sup. Ct., Supreme Court appoints two special judges for Hinds County
Circuit Court (July 11, 2008), available at http://www.mssc.state.ms.us/news/2008/
70808specialjudgeshindsco.pdf.
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now known as the Mississippi Electronic Courts (MEC).15 3 He further established the Committee on Uniform Criminal Rules,154 the Model Jury
Instructions Commission,' and the Access to Justice Commission. 15 6 The
Office of Indigent Appeals, which provides representation for indigent persons convicted of felonies but not under sentences of death, was also crePittman focused on the
ated during Smith's tenure as chief justice.'
integrity of the judiciary. He led the adoption of rules to allow "cameras in
the courtroom"' and advanced a number of other rule changes. 159 Most
significantly, Pittman oversaw a revision of the Mississippi Code of Judicial
Conduct, with particular emphasis on judicial elections. 16 0 Among these
reforms were the creation of a Special Committee on Judicial Election
Campaign Intervention to investigate alleged misconduct in campaigns and
the enactment of new rules concerning recusal motions.16' To try and curb
the amount of politics involved in judicial elections, Pittman spearheaded a
proposed constitutional amendment to lengthen the terms of trial judges
from four years to six years.162 Pittman also advocated the creation of drug
courts, which have proven to be one of the most successful innovations in

153. Order, In Re Miss. Case Mgmt/Elec. Filing Sys., No. 2008-AD-00001 (Miss. Sup. Ct. Apr. 10,
2008).
154. The Committee on Uniform Criminal Rules appears to have been created without an order.
155. Order, In Re Miss. Model Jury Instructions Comm'n, No. 89-R-99036-SCT (Miss. Sup. Ct.
Dec. 30, 2008).
156. En Banc Order, In Re Establishing the Miss. Access to Justice Comm'n, No. 89-R-99032-SCT
(Miss. Sup. Ct. June 29, 2006).
157. 2005 Miss. Laws ch. 413, enacted at Miss. CODE ANN. § 99-40-1 (Rev. 2002).
158. Order, In Re Miss. Rules for Elec. & Photographic Coverage of Judicial Proceedings, No. 89R-99031 (Miss. Sup. Ct. Apr. 17, 2003); see also Sylvain Metz, Justices to Revisit Cameras in Court, THE
CLARION-LEDGER, Nov. 28, 2001, at 1B; Jimmie E. Gates & Riva Brown, Justices OK Cameras in
Courtroom, THE CLARION-LEDGER, Apr. 18, 2003, at 1B.
159. See Order, In Re Unif. Rules of Cir. & County Ct. Practice, No. 89-R-99025-SCT (Miss. Sup.
Ct. May 29, 2003) (providing for random assignment of cases in multi-judge districts); Order, In Re
Miss. Code of Judicial Conduct, et al., No. 89-R-99013-SCT (Miss. Sup. Ct. Apr. 4, 2002); Order, In Re
Time Standards for Trial Cts., No. 2001-AD-00001 (Miss. Sup. Ct. Nov. 15, 2001). See also High Court
Easing Logjam, THE CLARION-LEDGER, Nov. 23, 2001, at lB (new time standards) and Judge Selection
Process Revised, THE CLARION-LEDGER, May 31, 2003, at 2B (random case assignment in multi-judge
districts).
160. Order, In Re Miss. Code of Judicial Conduct, et al., No. 89-R-99013-SCT (Miss. Sup. Ct. Apr.
4, 2002).
161. Supreme Court Adopts New Judicial Conduct Rules, THE CLARION-LEDGER, Apr. 5, 2002, at

lB.
162. 2002 Miss. Laws 1332; see Roy A. Schotland, Symposium, To the Endangered Species List,
Add: NonpartisanJudicial Elections, 39 WILLAMETTE L. REV. 1397, 1422 n.80 (2003); Roy A. Schotland, Financing JudicialElections, 2000: Change and Challenge, 2001 L. REV. MICH. ST. U. DET. C.L.
849, 892 n.228 (2001) (citing Associated Press, Supreme Court Chief Urges Panel to Review Judges'
Terms, Elections, THE COMMERCIAL APPEAL, July 20, 2001, at 2001 WL 19321739). Voters rejected the
proposed constitutional amendment by a vote of 61.3% to 38.7%. ERIC CLARK, SEC'Y OF STATE, MISsIssIPeI OFFICIAL AND STATISTICAL REGISTER: 2004-2008, 575 (2005).
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our court system.16 3 Prather initiated uniform qualification and educational requirements for trial court administrators" and pushed for the creation of the Office of Capital Post-Conviction Counsel, which provides
representation to indigent parties under sentences of death in post-conviction proceedings.1 6 5 Prather also played a significant role in the design and
construction of the new Carroll Gartin Justice Building, which now houses
the Mississippi Supreme Court and the Mississippi Court of Appeals. 166
Dan M. Lee guided the implementation of the Court of Appeals and the
Administrative Office of Courts.167 Hawkins and Roy Noble Lee worked
ardently to bring about the creation of the Court of Appeals.168 Roy Noble
Lee also helped advance the full-scale automation of the Supreme Court
Clerk's office.16 9 Patterson orchestrated the adoption of the Mississippi
Rules of Civil Procedure,'170 and saw the establishment of the Commission
on Judicial Performance."' Gillespie oversaw an initiative that made the
Supreme Court Clerk an appointed, rather than an elected, position.172 He
appointed an executive assistant, Martin R. McLendon, to handle the bulk
of administrative responsibilities. 73 This position served as a precursor to
the office of Court Administrator.174 Gillespie also served as chief justice
when the court first adopted the Mississippi Code of Judicial Conduct.17
Additionally, he hired the court's first African-American law clerk, Tyree
Irving, who now serves as a judge on the Court of Appeals.
163. See, e.g., Edwin Lloyd Pittman, Message from the Chief Justice, THE Miss. LAW., Nov.-Dec.
2003, at 8-9.
164. See RULES AND REGULATIONS FOR CERTIFICATION & CONTINUING EDUC. FOR MISS. CT.
ADMIN'RS (West 2010) and Interview by Beverly P. Kraft with Lenore L. Prather, former Chief Justice
of the Mississippi Supreme Court (Sept. 10-11, 2002) (on file with the State Law Library of
Mississippi).
165. Miss. CODE ANN. §§ 99-39-103, 99-39-105 (Rev. 2007) and Interview with Lenore L. Prather,
supra note 161. See also Beverly P. Kraft, High Court Eyes Faster Turnaroundfor Cases, THE CLARION-LEDGER, Dec. 31, 1997, at 1A.
166. See Interview with Lenore L. Prather, supra note 164. I personally witnessed Chief Justice
Prather's work in this regard.
167. Interview by Beverly P. Kraft with Dan M. Lee, former Chief Justice of the Mississippi Supreme Court (Feb. 5, 11, & 12, 2003).
168. See infra notes 239-300 and accompanying text.
169. See Payne, supra note 115, at 433 (citing Lee, supra note 132, at 10).
170. See infra notes 180-93 and accompanying text.
171. Miss. CONST. OF 1890, art. 6, § 177A, proposed by Laws 1979, Ch. 520 (H.C.R. No. 33)).
172. In 1976, Mississippi voters approved a constitutional amendment that changed the Clerk of
the Supreme Court from an elected position to an appointed one. HEBER LADNER, SEC'Y OF STATE OF
Miss., MississIeI OFFICIAL AND STATISTICAL REGISTER: 1976-1980, 508. The amendment became

effective December 8,1976. MIss. CONST. OF 1890, art. 6, § 168. This amendment was requested by the
justices as a means of providing better coordination in the court's office affairs. Amendment on Ballot
This Year, JACKSON DAILY NEws, Oct. 20, 1976, at 1C. Julia H. Kendrick served as the State's last
elected Supreme Court Clerk. See Amendment on Ballot This Year, supra.
173. Payne, supra note 3, at vii, x; Payne, supra note 115, at 431 (citing Interview with Martin R.
McLendon, Executive Assistant to the Supreme Court, in Jackson, Miss. (July 10, 1985)). McLendon
served as Executive Assistant from 1974 to 1986. Payne, supra note 115, at 431.
174. Telephone Interview with Amy Whitten, former Supreme Court Administrator and senior
staff attorney in Jackson, Miss. (Sept. 22, 2009).
175.

CODE OF JUDICIAL CONDUCT OF MISS. JUDGEs, at 20 (adopted by the Mississippi Conference

of Judges and signed by C.J. Gillespie on Oct. 25, 1974) (on file with author and with the Office of the
Clerk at the Supreme Court of Mississippi).
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Patterson stands out particularly as a reformer. He led the court during a landmark era.17 6 It has been said that "[m]ore significant changes []
occurred during his tenure than any chief justice in recent history."' One
of the most notable changes was Governor Bill Allain's appointment of
Reuben V. Anderson as Mississippi's first African-American supreme
court justice.17 8 Patterson welcomed Anderson and became his biggest
supporter and most trusted confidant.
Patterson himself instigated a number of reforms. His most significant
effort was his assertion of the judiciary's role as a co-equal, independent
branch of government.so Just three weeks into office as chief justice, in a
speech before the Jackson Kiwanis Club, Patterson decried the lack of recHe had already done much
ognition and respect given to the judiciary.'
to change that.
Before assuming the chief justiceship, Patterson led the charge for
what has been deemed one of the boldest assertions of authority ever
adopted by an American court of last resort.18 2 As an associate justice,
Patterson authored the unanimous opinion of Newell v. State,'8 in which
the court asserted its inherent power to prescribe rules of procedure.' 8 4
Prior to Newell, the legislature had enjoyed exclusive rule-making authority.'
Initially, the court was split six to three on Patterson's opinion.' 86
But Patterson believed that unanimity was crucial in such an important
case.' 7 He had the opinion discussed at four en banc meetings before everyone finally agreed.'8 8
Gillespie, who was chief justice at the time Newell was decided, believed the decision afforded Mississippi its first opportunity to adopt a
modern procedural system.' 89 Once Patterson became chief justice, he
seized that opportunity. On May 26, 1981, the Mississippi Supreme Court,
pursuant to its inherent rule-making power as established in Newell,
176. Bill Minor, Op-Ed., Chief Justice Patterson Guides Court Through a Landmark Era, THE
CLARION-LEDGER , Dec. 23, 1984, at H3.
177. Tom Brennan, Chief Justice Decides He'll Retire Early, THE CLARION-LEDGER, June 17, 1986,
at Al (quoting incoming Chief Justice Walker).
178. A Mississippi First: Black Judge Serves on State Supreme Court, EBONY, Vol. XLI, No. 4
(February 1986), at 37.
179. A Mississippi First: Black Judge Serves on State Supreme Court, supra note 178, at 40.
180. Robertson, supra note 86, at 419-20; Brennan, supra note 177.
181. Courts Not Recognized: Patterson,JACKSON DAILY NEws, Aug. 25, 1977, at 8A.
182. Southwick, supra note 149, at 2 (quoting William H. Page, Constitutionalism and Judicial
Rulemaking: Lessons from the Crisis in Mississippi, 3 Miss. C. L. REv. 1, 2 (1983)).

183. 308 So. 2d 71 (Miss. 1975).
184. 308 So. 2d 71 (Miss. 1975). For a critique of Newell and the court's assertion of such authority, see Southwick, supra note 146, at 1-15, 39-40, and Keith Ball, Comment, The Limits of the Mississippi Supreme Court's Rule-Making Authority, 60 Miss. L. J. 359 (1990).
185. Lenore L. Prather, A Century of JudicialHistory, 69 Miss. L.J. 1013, 1043 (2000).
186. Minor, supra note 176.
187. Brennan, supra note 177.

188. Brennan, supra note 177.
189. Robert G. Gillespie, The Administration of Justice in the State Courts: An Introduction, 46

Miss. L.J. 679, 680 (1975).
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adopted the Mississippi Rules of Civil Procedure.190 To ensure permanency and credibility, Patterson conceived of, and issued an order creating,
an Advisory Committee on Rules.' 9' Based on Newell, the court later enacted a set of Mississippi Rules of Evidence,' 9 2 rules for circuit and chancery court practice,19 3 and other procedural guidelines. 9 4 Each chief
justice then has a unique opportunity to survey the legal landscape, identify
significant problems, propose viable solutions, and use the platform of the
office to garner support for instituting necessary reforms.
At my January 8, 2009 investiture ceremony, I outlined a few reforms
that I would pursue as chief justice.195 First, I proposed a full revision of
the Mississippi Code of Judicial Conduct.19 6 That process is currently underway, with local attorney Luther T. Munford chairing a committee assigned to review and recommend changes to the Code.197 Second, I asked
the legislature to adequately fund the state crime lab to provide a system
for preserving DNA evidence in all felony cases.' 9 8 The passage of Senate
Bill 2709 during the 2009 legislative session was a positive step toward improving the preservation and accessibility of DNA evidence.19 9 Third, I
advocated a statewide district county court system, in which county judges
would serve within the circuit court districts.2 0 0 Fourth, I proposed that
state judges' pay be calculated as a percentage of federal judges' salaries.2 0 '
Specifically, state judges' pay would be seventy-five percent that of their
federal counterparts.20 2 I also encouraged further development of existing
programs, such as (1) the MEC statewide electronic filing system;203 (2) an
access to a justice pilot program, which teams public service lawyers with
volunteer lawyers; and (3) a pilot project designed to expedite and reduce
litigation costs for small claims ($50,000 or less) by using special procedural
rules that limit discovery and expedite trial settings.2 04
190. Southwick, supra note 149, at 3. The rules became effective on January 1, 1982. Southwick,
supra note 149, at 3. See Southwick, supra note 149, at 2-3 and Prather,supra note 185, at 1043-46.
191. Southwick, supra note 149, at 6 (citing Robertson, supra note 86, at 420).
192. Southwick, supra note 149, at 3.
193. Southwick, supra note 149, at 3 (citing UNIF. R. OF CIR. AND CO. CT. PRAcrICE (first
adopted 1985); Unif. Ch. Ct. R. (first adopted 1989)).
194. Southwick, supra note 149, at 3 (citing Miss. R. OF CT. (Thomson-West 2003)).
195. William L. Waller, Jr., Remarks at the Investiture Ceremony of William L. Waller, Jr., as
Chief Justice of the Mississippi Supreme Court, (Jan. 8, 2009) (transcript on file with the first author
listed).
196. Waller, supra note 195.
197. Administrative Order, In Re Miss. Code of Judicial Conduct Study Comm'n, No. 2009-AD00001 (Miss. Sup. Ct. June 22, 2009).
198. Waller, supra note 195.
199. See S.B. 2709, 2009 Reg. Sess. (Miss. 2009) (enacted).
200. Waller, supra note 195.
201. Waller, supra note 195.
202. Waller, supra note 195.
203. See Order, In Re Local Rules for the Eleventh Ch. Co. Dist., No. 89-R-99015-SCT (Miss.
Sup. Ct. Apr. 7, 2009 (approving electronic filing as part of pilot testing of Mississippi electronic courts).
204. See Order, In Re Unif. Rules of Cir. & Co. Ct. Practice, No. 89-R-99025-SCT (Miss. Sup. Ct.
Sept. 4, 2008).
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C. Facilitator

One of a chief justice's basic functions is to call and preside over meetings of the court, including oral arguments and en banc conferences.20 5 In
this capacity, the chief justice may be described as a "task leader" for collective decision making. 206 The chief justice sets the tone and agenda and
presides over the deliberations. 20 7 He or she thus functions largely as a
facilitator.
As a facilitator, a chief justice's influence is limited. A chief justice
could, for example, choose to alter the manner in which en banc discussions proceed. 2 08 But aside from minor procedural changes, a chief justice's power to influence en banc discussions is the same as any other
justice-their votes all count the same. In this regard, the chief justice is
truly a first among equals. 20 9 A chief justice's level of influence at en banc
deliberations is thus directly proportional to his or her powers of persuasion.210 Some ffare better than others, of course.
Patterson embraced persuasion and logic as a chief justice's primary
means of influence.2 1 1 He employed his full measure of those skills in the
case of Alexander v. State ex rel. Allain.2 12 The Allain case arose when a
group of thirty-six legislators sued then-Attorney General Bill Allain seeking a declaratory judgment as to the constitutionality of their concurrent
service on executive boards and commissions. 2 13 The case was randomly
assigned to Patterson, who perceptively and shrewdly labeled it a "separation of powers case." 2 14 That label immediately impacted how the case was
viewed.2 1 5 Patterson sat on the case for months, studying it almost exclusively.21 6 He occasionally shared his thoughts with different justices and
solicited their critique. 2 17 At last, he gave every justice a draft opinion and
scheduled an en banc conference four days later.21 8 At en banc, he listened
attentively to everyone's comments and accommodated many of their suggested revisions.219 The end result was a unanimous opinion, which held
that it was unconstitutional for legislators to serve on the governing bodies
205.
206.
207.
208.
Sept. 21,
209.
210.
21, 1986,
211.
LEDGER,

212.
213.
214.
215.
216.
217.
218.
219.

STANDARDS RELATING To App. COURTS, § 3.43(a)(iii) (1994).
See White, supra note 42, at 1464.
White, supra note 42, at 1464.
Tom Brennan, ChiefJustice Hopes to Streamline Court Proceedings,THE CLARION-LEDGER,
1986, at Bl.
White, supra note 42, at 1463.
James Saggus, New Chief Justice Trying to Erase Case Backlog, JACKSON DAILY NEWS, Aug.
at C1 (quoting C.J. Walker).
See Tom Brennan, Chief Justice Used Persuasion, Logic to Fine-Tune Law, THE CLARIONJuly 6, 1986, at 1H.
441 So. 2d 1329 (Miss. 1983).
Id. at 1333-34.
Robertson, supra note 86, at 421.
Robertson, supra note 86, at 421.
Robertson, supra note 86, at 421.
Robertson, supra note 86, at 421.
Robertson, supra note 86, at 421.
Robertson, supra note 86, at 421.
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of boards and commissions that perform executive branch functions.2 20
The legislature did not take kindly to the decision. The next year, the legislature retaliated by drastically reducing the court's expense budget.2 21
A chief justice, or any justice for that matter, who excels at persuading
and working with colleagues, can accomplish a great deal. Compromise
and consensus-building are essential. Patterson willingly sacrificed his own
notion of a perfect opinion to achieve what he saw as being more important-unanimity.2 2 2
No matter how skillful a persuader one might be, unanimity cannot be
achieved in every instance. But it is not required in every instance either.
Former United States Supreme Court Justice William Brennan used to tell
his law clerks that the "law of five" is the most important law at the Supreme Court of the United States. 2 23 "With five votes, you can do anything
around here!" Brennan would exclaim. 224 Five is the key number on our
court, as well. A chief justice's ability to obtain that fifth vote has nothing
to do with the office and everything to do with persuasion and logic.
D.

Ambassador

One of the primary duties of a chief justice is to "[s]et an example in
the performance of judicial and administrative functions." 2 2 5 The manner
in which a chief justice conducts his or her affairs is important for establishing positive working relationships among colleagues and administrative
staff. It is just as important, maybe even more so, for how the public views
the judiciary and the legal profession as a whole. The general public sees
the chief justice as the "personification of the Court's authority." 226 This
symbolic role should not be taken lightly.
Our former chief justices have devoted themselves to improving and
protecting the image of the profession in several ways. They have initiated
efforts to enhance public trust and confidence in the judiciary; 227 called for
greater legal assistance for the poor;228 supported the development of innovative programs, such as the drug courts; 229 and met with various groups of
220. Alexander v. State, 441 So. 2d 1329 (Miss. 1983).
221. Steve Riley, Legislature Hits Justices in Pocketbooks, THE

CLARION-LEDGER,

May 1, 1984, at

4B.
222. Robertson, supra note 86, at 421.
223. JEFFREY ToOBIN, THE NINE, INSIDE THE SECRET WORLD OF THE SUPREME COURT 99
(2008).
224. ToOBIN, supra note 223, at 99-100.
225. STANDARDS RELATING To APP. COURTS, § 3.43(a)(i) (1994).
226. See White, supra note 42, at 1466 (referring to the Office of Chief Justice of the Supreme
Court of the United States).
227. Lenore L. Prather, The Mississippi Supreme Court's Steering Committee on Public Trust and
Confidence of the Mississippi Judiciary, THE Miss. LAw., Oct. 1999, at 10-11.
228. E.g., Interview with Lenore L. Prather, supra note 164; Edwin Lloyd Pittman, Message from
the ChiefJustice,THE Miss. LAW., Feb. 2003, at 11 (calling on every lawyer to do his or her part to bring
legal services to those lacking financial means).
229. See, e.g., Edwin Lloyd Pittman, Message from the Chief Justice, THE Miss. LAW. Nov.-Dec.
2003, at 8-9.
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citizens to hear concerns about the legal system.230 The annual "Chief Justice Award," believed to have originated with Hawkins, 23 ' recognizes individuals who have made significant contributions to the legal profession. It
has also become a tradition for the chief justice to give the keynote address
at the James 0. Dukes Professionalism Program, which is incorporated as
part of the orientation programs at the University of Mississippi School of
Law and the Mississippi College School of Law.2 32 These are small but
concrete ways that a chief justice can convey a positive image of the
profession.
As an ambassador and chief spokesperson for the judiciary, a chief
justice is sometimes called to defend the integrity of the courts. In 1966,
Ethridge responded to what he saw as an unfair, unsupported attack on the
state's legal system. 2 3 3 One year earlier, a book entitled Southern Justice
had been published.2 3 4 The book featured a compilation of essays by
nineteen lawyers, law professors, and law students who recounted their
negative experiences with justice systems in the South.23 5 The Mississippi
Law Journal hosted a symposium on the general topic of Southern Justice.23 6 Ethridge spoke at this symposium and submitted an essay entitled
"Passion and Prejudice," in which he criticized the book as lacking intellectual integrity and reasonableness. 2 37 He believed the authors were biased
and resentful toward the South in general, and frustrated at what they perceived as the slowness of the civil rights cause in those states.23 8
Many would argue that Ethridge approached the situation wrongly
and that he squandered an opportunity to acknowledge certain failures and
to assume leadership for correcting injustices. But my point for the purposes of this Article is that Ethridge did not remain idle. He responded
forcefully to what he saw as an affront to the integrity of the State's legal
system.
A chief justice must pick and choose battles wisely. The legal system
faces a steady barrage of criticism on a number of fronts. A chief justice
must rely on his or her own political astuteness and the advice of colleagues
to determine what merits a response.
IV. THE CREATION OF THE COURT OF APPEALS
The vision, efforts, and persistence of many individuals over a number
of years led to the creation of the Mississippi Court of Appeals. Several
230. During his tenure as chief justice, Pittman met with business leaders, the plaintiffs' bar, the
defense bar, circuit judges, chancery judges, and former court staff to hear their concerns about various
aspects of the judicial system.
231. Interview with Lenore L. Prather, supra note 164.
232. See Lenore L. Prather, PromotingProfessionalismAmong the First Lawyers in the New Millennium, THE Miss. LAW. Nov.-Dec. 1999, at 11-12.
233. Symposium, Southern Justice, 37 Miss. L.J. 396, 396 (1966).
234. Symposium, supra note 233.
235. Symposium, supra note 233.
236. Symposium, supra note 233.
237. W.N. Ethridge, Jr., Passion and Prejudice,37 Miss. L.J. 396, 397, 402 (1966).
238. See Ethridge, supra note 237, at 397.
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chief justices played prominent, decisive roles in its emergence. They utilized all of the different facets of the office in doing so.
Case backlogs have plagued the court throughout its history, beginning in its earliest days.2 3 9 By 1876, the court was already hundreds of
cases behind.2 4 0 Likewise, the early 1900s saw a two-year backlog of
cases.241 Talk of establishing an intermediate court of appeals began as
early as 1912.242 That year, a bill to create such a court failed by a large
margin of twenty-eight to eighty-nine in the House of Representatives. 243
In the late 1940s, amidst a debate about adding commissioners to assist the
court with its excessive workload, the Hinds County Bar Association244
formed a committee to study the feasibility of an intermediate appellate
court.2 45 In 1970, the Mississippi Judiciary Commission reported to the legislature that an intermediate appellate court would be needed in the future.2 46 Law review articles and comprehensive studies of the judiciary
during the 1970s and 1980s also proposed that an intermediate appellate
court was needed, 2 47 but tangible progress remained elusive.
Over the years, the legislature and the court instituted several measures aimed at alleviating the court's workload. More than once, the legislature authorized the governor to appoint temporary commissioners to
assist the court with disposing cases.24 8 The legislature further authorized
the court itself to appoint commissioners or magistrates 249 and allowed the
court to call upon the services of retired justices. 25 0 Additionally, the number of supreme court justices was increased from three to six in 1916251 and
239. Southwick, supra note 2, at 607.
240. Chief Justices Supreme Court of Mississippi 1837-1937, DAILY CLARION CENTENNIAL EDInON, Dec. 31, 1937.

241. Win. H. Watkins, Address before the University of Mississippi School of Law, at 6 (1909)
(transcript available in the Mississippi Department of Archives and History).
242. Prather, supra note 185, at 1024 (quoting SKATEs, supra note 4, at 50).
243. Prather, supra note 185, at 1024 (quoting SKATEs, supra note 4, at 50); Journal of the House
of Representatives of the State of Miss. H.B. No. 195, at 584 (Reg. Sess. 1912).
244. The Hinds County Bar Association is now known as the Capital Area Bar Association. Capital Area Bar Ass'n, http://www.hindsbar.com/ (last visited Sept. 15, 2010).
245. Paul Tiblier, IntermediateAppellate Court Proposed to Aid State High Court Work, JACKSON
DAILY NEws, Sept. 28, 1949.
246. Prather, supra note 185, at 1028 (citing Southwick, supra note 2, at 607).
247. Prather, supra note 185, at 1028 (citing David H. Baker, W. David Watkins & Thomas Walter
Tardy III, Comment, Appellate Court Reform, 45 Miss. L.J. 121 (1974) and Southwick, supra note 2, at
609).
248. Prather, supra note 185, at 1023-25 (citing 1910 Miss. Laws 158 and 1950 Miss. Laws 352).
249. Prather, supra note 185, at 1027 (citing 1976 Miss. Laws 630 and 1990 Miss. Laws 119).
250. Prather, supra note 185, at 1026-27 (citing Miss. Laws 580 and 1981 Miss. Laws 803). The
1981 act was reenacted in 1984. Prather, supra note 185, at 1026-27 (citing 1984 Miss. Laws 267).
251. The first supreme court had four justices who were appointed by the legislature. See supra
text accompanying notes 45-46. The Constitution of 1832 replaced that supreme court with an elected
High Court of Errors and Appeals, and reduced the number of justices to three. Southwick, supra note
2, at 596 (citing Miss. CONST. oF 1832, art. IV, §§ 2, 3 and 1833 Miss. Laws 132). The number remained
at three for the next eighty-four years. In 1914, the legislature adopted a number of constitutional
amendments, one of which increased the number of justices from three to six. Prather, supra note 185,
at 1024 (citing 1914 Miss. Laws 525). Voters ratified these amendments and they were inserted into the
state constitution in 1916. Prather, supra note 185, at 1024 (citing 1916 Miss. Laws 211). In 1914, the
legislature adopted a number of constitutional amendments, one of which increased the number of
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from six to nine in 1952.252 Another innovation occurred in 1916, when the
court began sitting in two divisions.25 3 Each division had the power to hear
and adjudge cases, except for certain matters that were required to go
before the full court.2 54 This accelerated the court's work pace by eliminating the need for all justices to review every case.2 55 In 1974, at Gillespie's
and Patterson's behest,25 6 the court began sitting in three divisions or
panels.2 5 7 A single panel alone, however, could not decide a case. Opinions were not handed down until all nine justices had read the opinion and
either concurred or dissented, a practice that continues today.2 5 8 Despite
these positive reforms, the backlogs persisted.
Patterson was one of the first chief justices to argue vigorously for the
creation of an intermediate appellate court.2 5 9 In a 1979 speech at the University of Mississippi, Patterson cited the need for such a court.2 60 In his
1984 State of the Judiciary Address at the state bar convention, Patterson
asked that the bar form a committee to study the potential of an intermediate appellate court.2 61 Then in 1985, testifying before a senate judiciary
subcommittee, he emphasized that an intermediate appellate court was
"the only solution" to the court's clogged docket.2 62 An additional court
was not feasible at that time, however, due to the state's budgetary
situation.2 6 3
Nevertheless, Patterson and his successor, Walker, remained proactive
in doing what they could to ease the backlog. In an effort to speed up the
appellate process, the court made oral arguments optional rather than
mandatory. 26 The court also added more law clerks.26 5 The use of law
justices from three to six. Prather, supra note 185, at 1024 (citing 1914 Miss. Laws 525). Voters ratified
these amendments and they were inserted into the state constitution in 1916. Prather, supra note 185,
at 1024 (citing 1916 Miss. Laws 211).
252. In 1950, the legislature passed a proposed constitutional amendment to increase the number
of justices from six to nine. Prather, supra note 185, at 1025 (citing 1950 Miss. Laws 980). Voters
approved the amendment, and it was inserted into the constitution in 1952. Prather, supra note 185, at
1025 (citing 1952 Miss. Laws 754).
253. Prather, supra note 185, at 1024 (citing 1916 Miss. Laws 208).
254. SKATES, supra note 4, at 51.
255. Southwick, supra note 2, at 604 n.73 (citing SKATES, supra note 4, at 50).
256. Deidre McCrory, Justice Patterson Retires from Supreme Court, THE Miss. LAw., July-Aug.
1986, at 17.
257. Prather, supra note 185, at 1026 (citing Supreme Court to Use Three-Judge Panels, THE Miss.
LAw., Sept. 1974, at 1. The court's use of three-judge panels was unsuccessfully challenged as being
unconstitutional in Russell v. State, 312 So. 2d 422 (Miss. 1975).
258. Russell, 312 So. 2d at 425. All motions for rehearing are also reviewed by the full court. Id.
259. See Southwick, supra note 2, at 609. Patterson favored either an intermediate court that
screened cases, or splitting the supreme court into two courts, one for criminal cases and one for civil
cases. See Southwick, supra note 2, at 609.
260. Editorial, Meeting a Judicial Need, THE CLARION-LEDGER, Nov. 20, 1979, at B2.
261. Southwick, supra note 2, at 609 (citing Payne, supra note 112, at 440-41).
262. Southwick, supra note 2, at 609 (citing Tom Brennan, Justice Renews Cry for Appeals Court,
THE CLARION-LEDGER, Nov. 8, 1985, at Bl). Patterson stated that between 1980 and 1985, the court's
caseload tripled, and that the court was falling behind at a rate of about thirty cases per month.
Southwick, supra note 2, at 607 n.108 (citing Brennan, supra note 177).
263. Southwick, supra note 2, at 609 (citing Brennan, supra 177).
264. Brennan, supra note 177.
265. Brennan, supra note 177.
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clerks was a relatively new concept at the court. The first two law clerks,
Barry Powell and George Whitten, had arrived at the court in 1964 during
the chief justiceship of Percy M. Lee.26 6
Walker served as chief justice only briefly, but took an aggressive approach to curbing the backlog. Under his leadership, the court rewrote its
appellate rules to clarify and simplify procedures.2 67 Walker also converted
the court's executive assistant and marshal positions into staff-attorney
attorneys screen cases that presented no unique
posts. 2 68 He had the staff
or complicated issues.2 69 Staff attorneys then presented those cases to a
three-judge panel for an expedited resolution.2 70 Walker believed this process would help dispose of an additional 200 to 300 cases a year.2 7 1 By
instilling these types of measures, Walker aimed to streamline court proceedings and put off an intermediate appellate court for as long as possible.27 2 Walker's successor, Roy Noble Lee, proved to be a seminal figure in
the establishment of the Mississippi Court of Appeals.27 3 He possessed the
vision, skill, and vigor needed to accomplish the task.2 74 In short, his
"knowledge of the need was matched by the ability to marshal resources of
people and publicity and persuasion."275
On December 20, 1988, eight justices held a comprehensive planning
session in which they decided to encourage the legislature to "study, plan,
and implement an intermediate appellate court system in Mississippi. "276
The legislature established such a committee, from which two reports
emerged. One report recommended creating an intermediate appellate
court, and the other recommended providing three magistrate judges to
assist the court.2 7 7 Ultimately, in 1990, the legislature established a threejudge magistrate program.27 8
In the meantime, Lee and the court continued to pursue their goal of
an intermediate appellate court. They studied the appellate systems of
Iowa, Arkansas, Texas, and Oklahoma to find the model most compatible
266. Telephone Interview with Barry Powell (Sept. 28, 2009).
267. Tom Brennan, State Supreme Court ChiefJusticeto Retire October1, THE CLARION-LEDGER,

Aug. 13, 1987, at Al.
268. Brennan, supra note 267, at Bl.
269. Brennan, supra note 267, at Bl.
270. Brennan, supra note 267, at Bl.
271. Brennan, supra note 267, at Bl.
272. Brennan, supra note 267, at Bl.
273. Southwick, supra note 2, at 622; see also Interview by Beverly P. Kraft with Armis E. Hawkins, former Chief Justice of the Mississippi Supreme Court (Mar. 18, 19, & 24, 2003).
274. Southwick, supra note 2, at 622.
275. Southwick, supra note 2, at 622.
276. Southwick, supra note 2, at 610 (quoting Aff. of Amy Whitten (Sept. 25, 1990), at 3, filed in
Magnolia Bar Ass'n v. Lee, Civ. No. J-90-0413(B), 793 F. Supp. 1386 (S.D. Miss. 1992) (attached as
exhibit to Mem. in Supp. of Protective Order (Oct. 18, 1990))).
277. Southwick, supra note 2, at 611 (citing S. Con. Res. 594, 1989 Leg., Reg. Sess., 1989 Miss.
Laws 931) (establishing the committee); Southwick, supra note 2, at 612 (citing Whitten Aff., supra note
276, at 7) (two reports).
278. Southwick, supra note 2, at 612 (citing 1990 Miss LAWS 119 (codified at Miss. CODE ANN.
§ 9-3-47 (1972)).
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for Mississippi. 279 Lee-a former trial lawyer, district attorney, and circuit
court judge-had a keen sense of the potential obstacles and developed a
clear vision for how the new appeals court should be structured. 2 8 0 He and
the court finally settled on the Iowa model.28 1 Under this model, all appeals are filed initially with the supreme court, which then decides whether
to retain or transfer the case to the court of appeals.2 82
On February 25, 1992, Lee gave what is believed to be the first address
by a chief justice to a joint session of the legislature. 2 83 He spoke about the
dire need for reform in the administration of justice:
The people for whom the courts exist are not getting swift
justice and are losing faith in the legal system along the
way ....

Citizens are crying out for court reform and their

voices are growing more desperate. The question is no
longer whether we should reform the courts but in what
way, how soon, and under whose leadership .... As Chief
Justice, I pledge to take the first step in this effort. I will
submit to the Legislature for consideration in 1993 a plan
for creation of an intermediate appellate court .... I pledge
my unwavering support of court reform and offer the full
resources of the judicial branch in undertaking this task in
partnership with you. 2 84
Lee fulfilled his promise in December 1992.285 He presented
lawmakers a plan in which the basic concepts survived into the final
legislation.2 8 6
In 1993, Lee retired from office and was succeeded by Hawkins. Hawkins worked tirelessly to ensure that an intermediate appellate court finally
materialized.28 7 In 1993, he gave a State of the Judiciary Address before a
joint session of the legislature, just as Lee had done the year before.2 8
Hawkins highlighted the urgent need for a court of appeals by stating that
279. Southwick, supra note 2, at 614-15, 615 n.140 (citing S. Allan Alexander & Mathew Steffey,
Laying the Groundwork for Court Reform: A Report of the Mississippi Bar's Commission on Courts in
the 21st Century, 14 Miss. C. L. REV. 511, 549 (1994)).
280. Interview with Armis E. Hawkins, supra note 273.
281. Southwick, supra note 2, at 616 (citing Interview with Justice Mike Sullivan, Mississippi Supreme Court Justice, in Jackson, Miss. (Jan. 5, 1996)).
282. JOHN P. DOERNER & ROGER A. HANSON, State of lowa Supreme Court: OrganizationalAs-

sessment and Workflow Review, Nat'l Ctr. for State Courts, 3 (Apr. 2008). The Mississippi Supreme
Court retains cases involving the imposition of the death penalty, utility rates, annexations, bond issues,
election contests, and a lower court's holding a statute unconstitutional. Miss. R. APP. PROC. 16(b).
283. Lee, supra note 129, at 10.
284. Lee, supra note 129, at 11-12.
285. Alexander & Steffey, supra note 279, at 549.
286. Alexander & Steffey, supra note 279, at 549.
287. See Southwick, supra note 2, at 622.
288. Southwick, supra note 2, at 616 (citing 1992 Miss. Sup. Ct. Annual Rep. viii); see also Beverly
P. Kraft, State's High Court 'Begging for Catastrophe,' THE CLARION-LEDGER, Mar. 25, 1993, at B1.
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the caseload situation was "begging for catastrophe." 28 9 He warned that
the excessive workload had caused the court to catch "some grievous mistakes," and he found it deplorable to think that there may have been other
mistakes that were not caught.2 9 0 Finally, that same year, the legislature
passed a package of legislation known as the Court Reform Act, which
created a five-member court of appeals. 291 The following year, the legislature expanded the number of judges to ten.292 The first Mississippi Court
of Appeals investiture ceremony occurred on January 3, 1995.293 Hawkins
named John J. Fraiser, Jr., as the Court of Appeals' first Chief Judge.29 4
The Court of Appeals proved a tremendous success. The number of
pending cases was reduced from 2,110 at the end of 1994, to 1,045 by the
end of 1998.295 Its success prompted Prather to say that "the appellate system is poised to enter the twenty-first century in a completely current posture." 2 96 In July 2004, with James W. Smith, Jr., at the helm, the backlog of
direct appeal cases was cleared.29 7
Without question, the creation of the Court of Appeals was a collective effort. 2 9 8 Every justice during those formative years became involved
in the process, appeared at hearings, and contributed ideas.2 9 9 Two key
legislators, Senator Hainon Miller and Representative Michael P. Mills,
were instrumental in building support for passage of the legislation. 3 1 MiSsissippi State Bar President Grady Tollison also played a significant role.3 01
But the leadership of the chief justices-Lee and Hawkins in particularwas indispensable. They used all the powers of the office to highlight the
urgency of the situation and help accomplish a much-needed reform. The
outcome probably would not have been the same without their leadership.
289. Southwick, supra note 2, at 622 (citing Sup. CT. OF Miss. 1992 ANN. REP. viii(1992); see
also Kraft, supra note 288).
290. Southwick, supra note 2, at 616 n.150 (citing Kraft, supra note 288).
291. Southwick, supra note 2, at 617 (citing 1993 Miss. Laws 654-56 (codified at Miss. CODE ANN.
§ 9-4-1 (Supp. 1995)) and Amy D. Whitten, Administering Justice in Mississippi: Improvement Efforts,
Results & Plans, THE Miss. LAWYER, Jan.-Feb. 2000, at 9-12. The Court Reform Act also created the
Mississippi Administrative Office of Courts, provided a support base of personnel and services at the
trial level, and prompted an increase in judicial pay. THE Miss. LAWYER, supra.
292. Southwick, supra note 2, at 617 (citing 1994 Miss. Laws 809, 837-38).
293. Southwick, supra note 2, at 629.
294. Southwick, supra note 2, at 623.
295. Whitten, supra note 291, at 11 (citing Sup. CT. OF Miss., 1998 ANNUAL REPORT 2 (1998),
available at http://www.mssc.state.ms.us/reports/SCTAnnRepl998.pdf).
296. Whitten, supra note 291, at 11 (quoting Miss. Sup. Ct., 1998 Annual Report (forward of
draft)).
297. Press Release, Miss. Sup. Ct., Supreme Court Clears Case Backlog (July 1, 2004), available at
http://www.mssc.state.ms.us/news/2004/070104timely.pdf.
298. For a more thorough discussion of the origins of the Court of Appeals, see Leslie H.
Southwick's article at supra note 2.
299. Alexander & Steffey, supra note 279, at 549-50.
300. Southwick, supra note 2, at 622. In 2001, Mills was appointed as a federal judge on the
United States District Court for the Northern District of Mississippi. Federal Judicial Center, History
of the Federal Judiciary, Biographical Directory of Federal Judges, Mills, Michael P., http://www.fjc.gov/
servlet/nGetlnfo?jid=2902&cid=999&ctype=na&instate=na (last visited Sept. 18, 2010). He now serves
as chief judge of that court. Federal Judicial Center, supra.
301. Federal Judicial Center, supra note 300.
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CONCLUSION

The office of chief justice carries with it many administrative responsibilities. It takes a variety of different skills to function effectively. The
most successful chief justices have embraced their role and done their best
to meet the challenges before them. But some individuals find the job
unappealing, even if it involves being chief justice of our nation's highest
court.
Chief Justice Earl Warren's retirement in 1969 caused much speculation as to who would fill this vacancy. Potter Stewart, an Associate Justice
at the time, was thought to be a front-runner to become the new chief justice.3 02 In their book The Brethren, Bob Woodward and Scott Armstrong
described Stewart's peculiar dilemma:
Stewart knew that he had supporters . . . who were urging

that he be made Chief Justice. But did he really want it?
Admittedly, he was ambitious, and there had been a certain
natural progression to his career..

.

. Technically, the Chief

was only first among equals, but the post of Chief Justice
had definite prestige. On the other hand, the Chief's vote
counted no more than that of any of the other eight Justices.
The Chief also had the additional chores of administering
the Court and managing the building. In terms of pure
lawyering, it was better to be an Associate Justice. All law
and no nonsense. Did he really want to be involved in all
the tedious little decisions? To oversee committees and
groups ... ? No, he concluded, he did not want to be bothered ..... On a superficial level, there were big plusses. On
a deeper level, there were not so many. Less law. More
bureaucracy.os
For these, and other reasons as well, Stewart withdrew his name from
consideration.3 0 4 President Nixon went on to appoint Warren E. Burger as
our nation's fifteenth Chief Justice.3 05
As it turned out, Burger embraced the administrative responsibilities
of the office. 3 06 At his confirmation hearings before the United States Senate, Burger pledged to devote himself to the task of making the judicial
system more efficient. 07 He promoted several initiatives designed to
302. BOB WOODWARD & Scorr ARMSTRONG, THE BRETHREN: INSIDE THE SUPREME COURT 14
(1979).
303. WOODWARD & ARMSTRONG, supra note 302, at 15.
304. WOODWARD & ARMSTRONG, supra note 302, at 16-17.
305. WOODWARD & ARMSTRONG, supra note 302, at 21-24.
306. See, e.g., Carl Tobias, Warren Burger and the Administration ofJustice, 41 VILL. L. REV. 505,
507 (1996); Sandra Day O'Connor, A Tribute to Warren E. Burger, 22 WM. MITHCELL L. REv. 7, 7
(1996); William H. Rehnquist, A Tribute to ChiefJustice Warren E. Burger, 100 HARV. L. REV. 969, 970
(1987).
307. O'Connor, supra note 306, at 8.
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achieve this end. He called for the use of professional court administrators,os worked to increase the amount of funding for the judiciary and to
expand the number of district and appellate court judgeships, 3 0 9 advocated
the expansion of jurisdiction for federal magistrates,3 1 0 promoted modernizing courts with computerization and streamlined docketing,311 and encouraged a broad spectrum of studies aimed at enhancing the quality of
courts' operations.3 1 2 Burger was also influential in creating a number of
institutions dedicated to improving the administration of justice, including
the Institute for Court Management, the National Institute for Corrections,
the National College of the Judiciary, the National Center for State Courts,
the State Justice Institute, the American Inns of Court, and the Supreme
Court Historical Society.3 13
In the end, Burger's contributions to enhancing the administration of
justice became perhaps his greatest legacy.3 14 His successor, William H.
Rehnquist, called him "the greatest judicial administrator of our time." 3 15
In honor of his accomplishments, the National Center for State Courts
(NCSC) established the Warren E. Burger Award for Excellence in Court
Administration, which the NCSC presents to an individual who has made a
significant contribution to the field of court administration.3 16
Stewart aptly recognized that the job of chief justice carries many additional duties. Indeed, administrative obligations alone can occupy more
than fifty percent of a chief justice's time. 1 While these additional tasks
do sometimes entail "tedious little decisions" and "bureaucracy," they are
nonetheless critical to the administration of justice. Burger rightly understood that justice is about not only making good law, but administering it as
swiftly and efficiently as possible.3 18 A chief justice's role is to ensure that
happens.

308. O'Connor, supra note 306, at 8-9.
309. O'Connor, supra note 306, at 9. Between Burger's appointment in 1969 and 1980, Congress
doubled the number of federal judges and increased the federal courts' budget five-fold. Tobias, supra
note 306, at 509 (citations omitted).
310. O'Connor, supra note 306, at 9.
311. Tobias, supra note 306, at 510 (citations omitted).
312. Tobias, supra note 306, at 511.
313. Tobias, supra note 306, at 507 (citations omitted).
314. Tobias, supra note 306, at 507.
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John Taylor
John P. Hampton
Edward Thrner
William L. Sharkey
Cotesworth P. Smith
Alexander H. Handy
Thomas G. Shackleford
Ephraim G. Peyton
Horatio F. Simrall
James Z. George
Hamilton H. Chalmers
Josiah A.P. Campbell
Tim E. Cooper
James M. Arnold
Thomas H. Woods
Josiah A.P. Campbell
Tum E. Cooper
Thomas H. Woods
Albert Hall Whitfield
Robert Burns Mayes
Sydney McCain Smith
Virgil A. Griffith
Harvey McGehee
Percy Mercer Lee
William Nathaniel Etiridge, Jr.
Robert Gill Gillespie
Neville Patterson
Harry G. Walker
Roy Noble Lee
Armis Eugene Hawkins
Daniel McKinnon Lee
Lenore Loving Prather
Edwin Lloyd Pittman
James W. Smith, Jr.
William Lowe Waller, Jr.

1818-1820
1822-1825
1829-1832
1833-1851
1851-1863
1864-1867
1868-1870
1870-1876
1876-1879
1879-1880
1880-1882
1882-1885
1885-1888
1888-1889
1889-1891
1892-1894
1894-1896
1896-1900
1900-1910
1910-1912
1912-1948
1948-1949
1949-1964
1964-1965
1966-1971
1971-1977
1977-1986
1986-1987
1987-1992
1993-1995
1995-1997
1998-2000
2001-2004
2004-2008
2009-present
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