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"ALL OF THE BLOOD AND TREASURE": THE FOUNDERS
ON CHRISTIAN LEGAL SOCIETY CHAPTER OF THE
UNIVERSITY OF CALIFORNIA, HASTINGS COLLEGE
OF THE LAW V. MARTINEZ
James Cleith Phillips*

In June of 2010, the United States Supreme Court announced its opinion in Christian Legal Society Chapter of the University of California, Hastings College of the Law v. Martinez (CLS). 1 While the terms "limited

forum," "viewpoint neutrality," and "reasonable" pepper the majority
opinion and concurrences by Justices Stevens and Kennedy, a serious and
extended discussion of religious liberty in the context of the case is not to
be found. Even Justice Alito's impassioned dissent, when discussing religion, relies on a First Amendment right to "expressive association," rather
than the religious elements of the amendment. 2 Such an omission would
have baffled those living in eighteenth- and nineteenth-century America,
particularly those who assisted in writing and ratifying the U.S. Constitution, the Bill of Rights, and the Fourteenth Amendment. Those earlier
Americans would have seen the issues in this case as directly involving the
free exercise of religion and church-state relations. Following Justice Oliver Wendell Holmes's axiom that "a page of history is worth a volume of
logic," 3 the views and actions of the nation's Founders and Americans of
the Founding Era, as well as the Framers of the Fourteenth Amendment,
shed much light on how the Court overlooked some of the most important
issues in CLS, resulting in a misguided, even harmful decision.4
This Article, therefore, does not attempt to analyze the Court's decision in light of its free exercise, free speech, or expressive association jurisprudence. Nor does it seek to add to the debate over theories of
constitutional interpretation by making a case for originalism, though implicit in the Article is the idea that original understandings do have value.
Part I of this Article will give background on CLS. Part II will explore
what Americans of the Founding Era thought about religious liberty
through speeches, writings, and state constitutions, as well as discuss how
* The author wishes to thank John Yoo, Karen Lugo, Tom Caso, and Jana Moser for their
suggestions and encouragement. In the spirit of disclosure, the author worked with the above-named
individuals on the amicus brief filed in favor of the Christian Legal Society by the Claremont Institute's
Center for Constitutional Jurisprudence.
1. 130 S. Ct. 2971 (2010).
2. Id. at 3010 (Alito, J., dissenting).
3. N.Y. Trust Co. v. Eisner, 256 U.S. 345, 349 (1921).
4. In his dissent, Justice Alito wrote: "I do not think it is an exaggeration to say that today's
decision is a serious setback for freedom of expression in this country. . . . I can only hope that this
decision will turn out to be an aberration." CLS, 130 5. Ct. at 3020 (Alito, J., dissenting).
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such early views might apply to CLS. Part III will perform a similar analysis on the topic of church and state. Part IV looks at the debate over diversity and religious liberty in the framing of the Fourteenth Amendment.
Finally, part V concludes.
I.

BACKGROUND

ON CHRISTIAN LEGAL SOCIETY CHAPTER OF THE
OF CALIFORNIA, HASTINGS COLLEGE

UNIVERSITY

OF THE LAW V. MARTINEZ

The Christian Legal Society ("CLS") allows students at law schools
throughout the country to organize affiliated chapters in order to "maintain
a vibrant Christian law fellowship that enables its members, individually as
well as a group, to fulfill Christ's mandate to love God and to love their
neighbors as themselves." 5 Although anyone is allowed to attend CLS student chapter meetings, to become a voting member of the group, as well as
to be eligible to hold leadership positions, an individual must sign the national CLS's Statement of Faith and live a lifestyle in harmony with this
statement. 6 The statement focuses on doctrine regarding the "Father,
Son[,] and Holy Spirit," and indicates that the signer views "[t]he Bible as
the inspired Word of God."' Additionally, CLS clarified in March 2004
that, due to Biblical teachings on sexual morality, anyone engaging in or
promoting sexual conduct outside of marriage between a man and a woman is not qualified for voting membership or leadership because he or she
is in violation of the Statement of Faith.8 Sexual attraction to either gender, however, does not disqualify one from membership or leadership
opportunities. 9
During the 2004-2005 school year, students attempted to organize a
chapter of CLS at the Hastings Law School that had the approval of the
national organization. 0 In order to become an officially registered student
organization at the law school, a student group must agree to abide by the
College's Policies and Regulations Applying to College Activities, Organizations and Students." These policies and regulations include a non-discrimination policy that requires that student groups may not discriminate,
amongst other things, on the basis of religion or sexual orientation.12
Not surprisingly, Hastings rejected CLS's application for registered
student group status, and CLS subsequently sued in federal district court,
5. Petition for Writ of Certiorari, CLS v. Newton, 130 S. Ct. 2971 (No. 08-1371), 2009 WL
1265294, at *6.
6. Id. at *7-8.
7. CLS Statement of Faith, http://www.cisnet.org/society/about-cls/statement-faith (last visited
Feb. 6, 2011).
8. Petition for Writ of Certiorari, Newton, 130 S. Ct. 2971 (No. 08-1371), 2009 WL 1265294, at
*7-8.
9. Id. at *8.
10. Reply Brief for Petitioner at 10 n.3, CLS v. Martinez, 130 5. Ct. 2971 (No. 08-1371), 2009 WL
2197537.
11. Brief in Opposition for Hastings College of the Law Respondents at 2, CLS, 130 S. Ct. 2971
(No. 08-1371), 2009 WL 2009347.
12. Id.

"ALL OF THE BLOOD AND TREASURE"

2011]1

1
17

alleging in its complaint that CLS's First and Fourteenth Amendment
rights to the free exercise of religion, free speech, and expressive association were violated." The United States District Court for the Northern
District of California ruled against CLS, rejecting all of the plaintiff's
claims.14 On appeal, the Ninth Circuit affirmed the district court's opinion,
and the U.S. Supreme Court likewise affirmed the Ninth Circuit's judgment." Writing for the majority, Justice Ginsburg put forth the judgment
of the Court:
Compliance with Hastings' all-comers policy, we conclude,
is a reasonable, viewpoint-neutral condition on access to the
student-organization forum. In requiring CLS-in common
with all other student organizations-to choose between
welcoming all students and forgoing the benefits of official
recognition, we hold, Hastings did not transgress constitutional limitations. CLS, it bears emphasis, seeks not parity
with other organizations, but a preferential exemption from
Hastings' policy. The First Amendment shields CLS against
state prohibition of the organization's expressive activity,
however exclusionary that activity may be. But CLS enjoys
no constitutional right to state subvention of its selectivity.16
Such a holding does not seem overly radical until juxtaposed with the
views and actions of those who lived when the Constitution was created.
II.

THE NATION's FOUNDERS' AND FRAMERS' VIEWS
ON RELIGIOUs LIBERTY

A.

Religious Freedom Is a Superior Right.

The Founders and their fellow Americans viewed rights of religious
freedom as elevated above all other rights and liberties. Thomas Jefferson
viewed "the rights of conscience" (as religious liberty was frequently
termed) as distinct from other natural rights in that it could not be submitted to civil authority." Jefferson similarly placed religious freedom on an
exalted pedestal when he referred to it as "the most inalienable and sacred
of all human rights."' 8 Others expressed similar sentiments. Madison declared that "[c]onscience is the most sacred of all property; other property
depending in part on positive law, the exercise of that [conscience], being a
13.
14.
15.
16.
17.
(Paul. L.
18.

CLS, 130 S. Ct. at 2980-81.
Id. at 2981.
Id.
Id. at 2978.
Thomas Jefferson, Notes on Virginia, in 3 THE WRITINGS OF THOMAS JEFFERSON, at 263
Ford ed., 1897).
Thomas Jefferson, Freedom of Religion at the University of Virginia (Oct. 7, 1822), i THE

COMPLETE JEFFERSON:

CONTrAINING

His MAJOR wRITINGS, PUBLISHED AND

His LETTERs, at 958 (Saul K. Padover ed. 1943).

UNPUBLISHED,

EXCEPT
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natural and unalienable right."" The 1782 New Hampshire Constitutional
Convention explained to the public in the newly drafted Bill of Rights: "We
have distinguished betwixt the alienable and unalienable rights: For the former of which, men may receive an equivalent; for the latter, or the
RIGHTS OF CONSCIENCE, they can receive none." 20 Alexander Addison called the right of religious freedom "a natural right of a superior order
for the exercise of which we are answerable to God," placing it above the
freedom of the press. 2 ' Similarly, state constitutions of the era treated religious freedom as an immutable right, often referred to as "a natural and
unalienable right." 2 2 So ubiquitous were references to the superiority of
religious rights to other rights that "[v]irtually all eighteenth[-]century writers embraced religious liberty as the 'first liberty' and the 'first freedom.' "23 As Professor Steven Shiffrin explained, "[I]t will not work to
maintain that our Constitution regards religion and nonreligion as equal.
Indeed, the religion clauses are best interpreted to protect religion not just
because of values such as autonomy, equality, and religious peace, but because religion itself is regarded as valuable." 24 John Adams expressed the
Founders' view of religious freedom most memorably when, during the
Revolution, he noted that the increases of religious liberty in some states
"so far as to give compleat Liberty of Conscience to Dissenters" was
"worth all of the Blood and Treasure which has been and will be Spent in

this war."25
B.

Religious Liberty Includes Both the Right to Believe and the
Right to Act According to Conscience.

Most of the Founders and Americans of the founding generation
viewed religious liberty to include not only the freedom to believe without
coercion or interference from civil authorities or other religious sects, but
the freedom to publicly act according to belief, as well. For instance, James
Madison condemned government interference in religious belief as "a signal of persecution. It degrades from the equal rank of Citizens all those
19. James Madison, On Property (1792), reprinted in
A. Blakely ed., De Capo Press 1970) (1911).

AMERICAN STATE PAPERS,

at 159 (William

20. AN ADDRESS OF THE CONVENTION FOR FRAMING A NEW CONSTITUTION OR FoRM OF GovERNMENT FOR THE STATE OF NEw-HAMPSHIRE, TO THE INHABITANTS OF SAID STATE (1782), as reprinted in Philip A. Hamburger, Equality and Diversity: The Eighteenth-Century Debate about Equal
Protection and Equal Civil Rights, 1992 Sup. CT. REV. 295, 313 n.39 (1992).
21. Alexander Addison, Analysis of the Report of the Committee of the Virginia Assembly (1800),
reprinted in 2 AMERICAN POLITICAL WRITING DURING THE FOUNDING ERA: 1760-1805, 1090 (Charles

S. Hyneman & Donald S. Lutz eds., 1983).
22. PA. CONST. of 1776, art. II.; N.H. CONST.

of

1784, pt. I, art. V; N.C. CONST. of 1776, art. XIX;

DEL. DECLARATION OF RIGHTS AND FUNDAMENTAL RULES of 1776, §§ 2,3; VT. CONsT. of 1786, ch. 1,

§ 3, available at http://avalon.law.yale.edu/18thcentury/vtO2.asp.

23. John Witte, Jr., The Essential Rights and Liberties of Religion in the American Constitutional
Experiment, 71 NOnTE DAME L. REV. 371, 389 (1996) (quoting WILLuAM L. MILLER, THE FIRST LxnERTY: RELIGION AND THE AMERICAN REPUBLIC (Alfred A. Knopf ed., 1986)).
24. Steven H. Shiffrin, The PluralisticFoundations of the Religion Clauses, 90 CORNELL L. Ray.
9, 15-16 (2004).
25. Letter of John Adams to James Warren (Feb. 3, 1777), in 6 LETTER.S OF DELEGATES TO
CONGRESs,

1774-1789, at 202 (Paul H. Smith et al. eds., 2000).
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whose opinions in Religion do not bend to those of the Legislative authority." 2 6 Thomas Jefferson likewise warned of the danger of allowing the
views of civil authorities to control not just religious belief, but also the
sharing of religious views, even when the civil authority felt the beliefs
were harmful?.2 Eighteenth-century Americans did not separate religious
belief and religious action into separate spheres of distinction, and the term
"free exercise" "generally connoted various forms of free public religious
action-religious speech, religious worship, religious assembly, religious
publication, [and] religious education, among others." 28 State constitutions
of the Founding Era likewise focused on "exercise," "practice," and "worship," rather than just belief. 29
For many eighteenth-century Americans, the right to the free exercise
could not be hindered by civil authority at all. Madison's Memorial and
Remonstrance, issued to combat a bill in the Virginia Assembly that would
establish the Anglican Church as the official religion of the state, forcibly
argued that religious duties take precedent over civil ones, and that a man,
upon entering society and a social compact with the state, does not shed his
responsibilities to God.3 0 Levi Hart, in a 1775 sermon, clarified that this
unfettered right was more than just the words and deeds of private worship, but expanded to all speech and action necessary to live one's religious

convictions. 3 1
26. James Madison, Memorial and Remonstrance Against Religious Assessments (June 20, 1785),
as reprinted in EDWIN S. GAUSTAD, FAITH OF OUR FATHERS: RELIGION AND THE NEW NATION 146
(Harper & Row 1987).
27. See GAUSTAD, supra note 26, at 149-50 ("[T]o suffer the civil magistrate to intrude his powers
into the field of opinion, and to restrain the profession or propagation of principles on the supposition
of their ill tendency, is a dangerous fallacy, which at once destroys all religious liberty, because he being
of course judge of that tendency will make his opinions the rule of judgment; and approve or condemn
the sentiments of others only as they shall square or differ from his own.") (quoting Va. Statute for
Establishing Religious Freedom (1786) (drafted by Thomas Jefferson)).
28. Witte, supra note 23, at 395.
29. Seven states and Vermont used the term "free exercise." New York and South Carolina
protected the "free exercise and enjoyment of religious profession and worship." N.Y. CONST. of 1777,
art. XXXVIII; S.C. CONST. of 1790, art. VIII, § I; Pennsylvania, Delaware, and Vermont referred to the
"free exercise of religious worship," while Virginia and Georgia used the more concise "free exercise of
religion." PA. CONST. of 1776, art. II; DEL. DECLARATION OF RIGHTS AND FUNDAMENTAL RULES Of
1776, §§ 2, 3; VT. CONST. of 1786; VA. BILL OF RIGHTS of 1776, § 16; GA. CONST. of 1777, art. LVI. Of
the remaining states, Maryland protected "religious practice." The rest used the term "worship" or
"worshipping." MD. DECLARATION OF RIGHTS of 1776, art. XXXIII; N.C. CONST. of 1776, art. XIX;
N.J. CONST. of 1776, art. XVIII; MASS. CONST. of 1780, art. II; N.H. CONST. of 1784, pt. I, art. V. Rhode
Island and Connecticut did not have constitutions until later.
30. See GAUSTAD, supra note 26, at 142-43 (quoting James Madison, Memorial and Remonstrance Against Religious Assessments (June 20, 1785) ("The Religion then of every man must be left to
the conviction and conscience of every man; and it is the right of every man to exercise it as these may
dictate. This right is in its nature an unalienable right.... It is the duty of every man to render to the
Creator such homage and such only as he believes to be acceptable to him. This duty is precedent, both
in order of time and in degree of obligation, to the claims of Civil Society. .. . we maintain therefore
that in matters of Religion, no man's right is abridged by the institution of Civil Society.")).
31. See Levi Hart, Liberty Described and Reconmended: in a Sermon Preached to the Corporation of Freemen in Farmington, reprinted in 1 AMERICAN PoLITICAL WRITING DURING THE FOUNDING
ERA: 1760-1805, 311 (Charles S. Hyneman & Donald S. Lutz eds., 1983) ("Religious liberty is the
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Others of the Founding Era, most notably Jefferson, took a slightly
different view, arguing that religious liberty could be tempered during unusual circumstances that necessitated the short-term curtailing of specific
freedoms for the public good.3 2 Zabdiel Adams, a cousin to both John and
Samuel Adams, extended protection even to those falsely claiming religious reasons for their actions, as long as such behavior was not threatening." Likewise, famed Baptist preacher John Leland, instrumental in the
passage of the Virginia Statute of Religious Freedom in 1786, contended
that only when religious devotion degraded into "overt acts of violence"
could punishment occur.3 4 And even Jefferson limited government interference in religious belief and practice to "overt acts against peace and
good order."35 Indeed, Jefferson appeared to restrict legitimate government intrusion upon religious belief only to acts that caused physical harm
to body or property. 6
Turning to the state constitutions, the restrictions on government interference with religious liberty were stringent and encompassing. For example, the constitutions of both New Hampshire and Massachusetts stated
that "no subject shall be hurt, molested, or restrained in his person, liberty
or estate for worshipping GOD."" Pennsylvania, Delaware, and Vermont
declared that "no authority can, or ought to be vested in, or assumed by
any power whatsoever, that shall in any case interfere with, or in any manner control the rights of conscience, in the free exercise of religious worship."" And Maryland's Declaration of Rights provided that "no person
opportunity of professing and practicing that religion which is agreeable to our judgment and consciences, without interruption or punishment from the civil magistrate. And religious bondage or slavery, is when we may not do this without incurring the penalty of laws, and being exposed to suffer in
our persons or property.").
32. See Thomas Jefferson, Notes on Religion, in 2 THE WRITINGS OF THOMAS JEFFERSON, at 102
(Paul L. Ford ed., 1897) ("It is unlawful in the ordinary course of things or in a private house to murder
a child. It should not be permitted any sect then to sacrifice children: it is ordinarily lawful (or temporarily permitted) to kill calves or lambs. They may therefore be religiously sacrificed, but if the good of
the state required a temporary suspension of killing lambs, as during a siege, sacrifices of them may
then be rightfully suspended also.").
33. See Zabdiel Adams, An Election Sermon (1782), in I American Political Writing During the
Founding Era: 1760-1805, at 556 (Charles S. Hynemand & Donald S. Lutz eds., 1983) ("But even such
[madmen and enthusiasts] where they put on a religious guise, and do not interrupt the peace of society,
are not to be disturbed by the civil arm.").
34. John Leland, The Connecticut Dissenters' Strong Box: No. 1 (1802), reprinted in 2 AMERICAN
PoLTICAL WRITING DURING THE FOUNDING ERA: 1760-1805, at 1195 (Charles S. Hyneman & Donald
S. Lutz eds., 1983).
35. See GAUSTAD, supra note 26, at 149-50 (quoting Va. Statute for Establishing Religious Freedom (1786) (drafted by Thomas Jefferson)).
36. See 3 THE WRITINGS OF THOMAS JEFFERSON, supra note 17, at 263 ("But our rulers can have
authority over such natural rights, only as we have submitted them. The rights of conscience we never
submitted, we could not submit. We are answerable for them to our God. The legitimate powers of
government extend to such acts only as are injurious to others. But it does me no injury for my neighbor to say there are twenty gods, or no god. It neither picks my pocket nor breaks my leg.").
37. N.H. CONsT. of 1784, pt. I, art. V; accord MASS. CONST. of 1780, art. II.
1776,

38. PA. CONST. OF 1776, art. II; DEL. DECJLRATION OF RIGHTS AND
§ 2; VT. CONSTITUTION of 1786, ch. I, § III.

FUNDAMENTAL

RULES Of
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ought by any law to be molested in his person or estate on account of his
religious persuasion or profession, or for his religious practice.""
The states were divided over whether the free exercise of religious liberty could be curtailed if it clashed with the rights of others or undermined
the public good. Four states and Vermont listed no potential situations
wherein religious freedom could be limited.4 0 Of the seven other states
with constitutions during this time period, there was no agreed-upon
formula whereby religious practice became harmful enough to be legally
infringed, with "peace and safety" of the public the most common concept.4 1 Otherwise, an individual was free to exercise his religion "in a manner and season most agreeable to" 42 or "according to the dictates of his
own conscience," 43 with some states adding "and understanding," 44 and
New Hampshire instead adding "and reason." 45 Clearly, then, to justify
legal infringement of religious liberty required a serious threat to the public
in the form of some action, and in many states, no grounds for limitation
were contemplated.
C

Religious Exemptions Are Necessary to Protect the Free Exercise
Rights of Groups with Unpopular Beliefs or Practices.

Exemptions from some civil laws were seen as necessary to protect
those actions stemming from an individual's religion that are not egregiously injurious, but may normally be regulated. George Washington implied as much in a 1789 letter to a group of Quakers: "[T]he conscientious
scruples of all men should be treated with great delicacy and tenderness;
and it is my wish and desire, that the laws may always be as extensively
39. MD. DECLARATION OF RIGHTS OF 1776, art. XXXIII, reprinted in 2 FEDERAL AND STATE
CONSTITUTIONS, at 817, 819.
40. VA. BILL OF RIGHTS of 1776; PA. CONST. of 1776; N.C. CONST. of 1776, art. XIX; N.J. CONST.
of 1776, art. XVIII & XIX (available at http://avalon.law.yale.edu/18th-century/nj15.asp); VT. CONSTITUTION of 1786, CHAFr. I, ART.III (available at (http://avalon.law.yale.edu/18th-century/vt02.asp).
41. N.Y. CONST. of 1777, art. XXXVIII ("liberty of conscience, hereby granted, shall not be so
construed as to excuse acts of licentiousness, or justify practices inconsistent with the peace or safety of
this State") (available at http://avalon.law.yale.edu18th century/ny0l.asp); S.C. CONST. of 1790, art.
VIII, § I ("the liberty of conscience thereby declared shall not be construed as to excuse acts of licentiousness, or justify practices inconsistent with the peace and safety of this State"); GA. CONST. of 1777,
art. LVI ("All persons whatever shall have the free exercise of their religion; provided it be not repugnant to the peace and safety of the State") (available at http://avalon.law.yale.edul18th-century/gaO2.
asp); MD. CONST. & DECLARATION OF RiHTs of 1776, ART. XXXIII ("wherefore no person ought by
any law to be molested in his person or estate on account of his religious persuasion or profession, or
for his religious practice; unless, under colour of religion, any man shall disturb the good order, peace
or safety of the State, or shall infringe the laws of morality, or injure others, in their natural, civil, or
religious rights") (available at (http://avalon.law.yale.edul17th-century/ma02.asp).
42. MASS. CONST. OF 1780, PART I, ART. II (available at http://www.malegislature.gov/laws/constitution); N.J. CONST. OF 1776, ART. XVIII ("in a manner, agreeable to the dictates of his own
conscience").
43. N.C. CONST. of 1776, art. XIX (available at http://avalon.law.yale.edu18th century/ncO7.asp);
VA. BILL OF RIGHTS of 1776, ART. XVI (""according to the dictates of conscience") (available at http://
avalon.1aw.yale.edull8thucenturylvirginia.asp).
44. PA.. CONST. Or 1776, ART. II (available at http://avalon.law.yale.edu/18th century/pa08.asp);
VT. CONsT~oF JULY 4, 1786, CHAFT I, ART. IlL.
45. N.H. CONsT. of 1784, ART V (available at http://www.nh.gov/constitution/billofrights.htrnl).
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accommodated to them, as a due regard to the protection and essential
interests of the nation may justify and permit." 4 6 Early Americans understood the need for exemptions from otherwise acceptable legislation in order to protect religious liberty, and numerous examples abounded in the
colonies and states, including exemptions from attending the state-established church, having to remove one's hat in court, prohibiting relatives
from marrying, requiring marriages to be solemnized by the state, paying
state taxes to the established religion, military conscription, and even self-

government. 47
The religious exemption which could have had the biggest negative
impact on society involved military service; yet, the majority of the colonies
allowed for that exemption even before the Revolutionary War. 4 8 At the
outset of the war, the Constitutional Congress placed religious freedom
above the nascent nation's desperate military needs. In 1775, it issued a
proclamation exempting from military service those who, because of their
"religious principles, cannot bear arms in any case," in order that the government do "no violence to their consciences," and instead encouraged
those exempted to find other ways to serve "their oppressed Country,
which they can consistently with their religious principles." 4 9
But the most widespread religious exemption related to oath-taking,
and by 1789, nearly every state had enacted oath exemptions. 50 Importantly, the exemption for oath-taking was considered so fundamental to
preserving religious liberty that it is found three times in the U.S. Constitution and once in the Bill of Rights separate from the First Amendment."
Apparently, providing such a federal exemption did not implicate the Establishment Clause in the form of religious favoritism. The Founders exempted some faiths in order to put them on an equal footing with other
faiths, for the religions not receiving nor needing an exemption were no
worse off because some other faith was given an exemption, while the religion seeking an exemption would have been disadvantaged in its free exercise had the exemption not been granted. Thus, religious exemptions
provided a free exercise equivalent of the balance of equities among various faiths.
When Justice Stevens writes in his concurring opinion that "no evidence [exists] that the [Hastings'] policy was intended to cause harm to
46. George Washington, Letter to the Religious Society Called Quakers (Oct. 1789), in GEORGE
wASHINGTON ON RELIGIOUS LIBERTY AND MUTUAL UNDERSTANDING: SELECTIONS FROM WASHING-

TON s LETTERS 11

(E. F. Humphrey ed., 1932).

47. 3 THE WRITINGS OF THOMAS JEFFERSON, supra note 17, at 240; Douglas Laycock, Regulatory
Exemptions of Religious Behavior and the Original Understanding of the Establishment Clause, 81 NoTRE DAME L. REV. 1793, 1803-08 (2006); Michael W. McConnell, The Origins and Historical Understanding of Free Exercise of Religion, 103 HARv. L. REV. 1409, 1466-73 (1990).
48. See McConnell, supra note 47, at 1468.
49. Resolution of July 18, 1775, reprinted in 2 JOURNALS OF THE CONTINENTAL CONGRESS, 1774-

1789, at 187, 189 (Worthington C. Ford et al. eds., 1905) (1968).
50. See McConnell, supra note 47, at 1468.
51. See U. S. CONsT. art. I, § 3, cl. 6; art. II, § 1, ci. 8; art.

VI, cl. 3; amend. IV.
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religious groups," 5 2 he misses the point. The policies and laws mentioned
above also were not adopted to harm any religious group, but because of
their disparate impact on the religious-and usually on just one- minorities, exceptions were made, often exceptions that were potentially detrimental to the state. And when Justice Stevens admits that "the policy may
end up having greater consequence for religious groups," but dismisses
such ramifications due to a lack of malicious intent or evidence of harm, 3
he adopts a framework of analysis quite foreign to the intellectual elites at
the time of the nation's founding. Similarly, Justice Ginsburg critically
notes that "CLS, it bears emphasis, seeks not parity with other organizations, but a preferential exemption from Hastings' policy." 54 Where Justice
Ginsburg cries foul, eighteenth-century Americans would say, "Of course."
The elevated status of religion requires such exceptions as not all groups
are created equal in the eyes of the Constitution.
D.

Religious Liberty Includes Both Individual Free Exercise and
Religious Organizations' Autonomy Rights.

For early Americans, religious freedom encompassed the right of the
individual to free exercise, as well as the right of religious organizations to
autonomy. Extremely important to any religious society is the ability to
choose its own leaders, free from civil interference. Joel Barlow, who later
served as United States consul to Algiers, saw a double benefit to allowing
such organizational autonomy in religion: religious freedom and decreased
strife.5 " But the rights of religious organizations under free exercise extended beyond just the ability to choose leaders. Professor McConnell argues that the free exercise clauses in state constitutions during the founding
period "seem to allow churches and other religious institutions to define
their own doctrine, membership, organization, and internal requirements
without state interference." 5 6 Professor Witte likewise contends that
"[f]ree exercise of religion also embraced the right of the individual to join
with like-minded believers in religious societies, which religious societies
were free to devise their own modes of worship, articles of faith, standards
of discipline, and patterns of ritual.""
E.

Religious Groups Beyond Just Churches Deserve Protection.

While some may contend that a student chapter of the Christian Legal
Society (CLS) does not deserve the protection of a church, Jefferson would
have disagreed, as he liberally defined a church as "a voluntary society of
men, joining themselves together of their own accord, in order to the public
52. CLS, 130 S. Ct. 2971, 2996 (2010) (Stevens, J., concurring).
53. Id.
54. Id.
55. See Joel Barlow, A Letter to the National Convention of France on the Defects in the Constitution of 1791 (1792), in 2 AMERICAN POLITICAL WRITING DURING THlE FOUNDING ERA: 1760-1805, at
822 (Charles S. Hynernan & Donald S. Lutz eds., 1983).
56. McConnell, supra note 47, at 1464-65.
57. Witte, supra note 23, at 395.
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worshipping of god in such a manner as they judge acceptable to him [and]
effectual to the salvation of their souls."" This understanding was quite
common among Americans of the Founding Era. Besides "[c]hurches and
synagogues[,] . . . [f]amilies, schools, charities, and other learned and civic

societies" were seen as "equally deserving of [constitutional protection],"
because these other, less religiously formal institutions "provided multiple
forums for religions expressions and actions, important bulwarks against
state encroachment on ... religious liberties, and vital sources of theology,
morality, charity, and discipline in the state and broader community." 9 It
would be difficult for Jefferson and others to understand how forcing religious intra-group diversity would not violate religious freedom and could be
justified in the name of promoting diversity, especially when diversity could
be achieved through the proliferation of diverse groups rather than the infiltration of groups by diverse members.
F.

Religious Diversity, Rather Than Uniformity, Should Be Encouraged.

Some worried that the proliferation of sects under the protections afforded religious freedom would sow strife and spread error, and therefore,
the remedy to such was government-induced "uniformity of opinion." Unsurprisingly, Jefferson lambasted the "new sort of policy" that "is made the
very object of govm't itself7 to bring about a "uniformity of op[inio]n.60
John Leland made a similar argument when he declared:
Is conformity of sentiments in matters of religion essential
to the happiness of civil government? Not at all . . . Let

every man speak freely without fear-maintain the principles he believes-worship according to his own faith. .. and
let government protect him in so doing ... let him be encouraged as a free man, to bring forth his arguments and
maintain his points with all boldness. 61
And Madison, in Federalist No. 51, applied his theory of the benefits
of numerous factions to the field of religion, arguing that the "security" of
"religious rights" was to be found "in the multiplicity of sects." 62
Founding-Era Americans would see Hastings' policy of eliminating religious groups with particular beliefs regarding homosexuality or Christianity as antithetical to healthy civil society and religious freedom, believing
58. Thomas Jefferson, Notes on Religion, in 2 THE WRITINGS OF THOMAS JEFFERSON, at 101
(Paul L. Ford ed., 1897).
59. Witte, supra note 23, at 397.
60. Thomas Jefferson, Notes on Religion, in 2 THE WRITINGS OF THOMAS JEFFERSON, at 95
(Paul L. Ford ed., 1897).
61. Leland, supra note 34, at 1195-96; Adams, supra note 33, at 556 (Zabdiel Adams saw no
benefit to homogeny of faith, instead viewing religious diversity as beneficial to society: "[S]entiments
concerning doctrines, etc. people should be indulged in, without molestation. If coertion would bring
mankind to a uniformity of sentiment, no advantage would result therefrom. It is on the contrary best
to have different facts and denominations live in the same societies.").
62. THE FEDERALIST No. 51 (James Madison) (Terence Ball ed., 2003).
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instead that the state should be engaging in exactly the opposite policy of
encouraging diverse groups and viewpoints in matters of religion. Thus, for
the Founders, the solution would be to encourage students who do not fit
the voting membership and leadership requirements of CLS to form their
own Christian society, rather than force CLS to change its policies, practices, or principles to be in line with those deemed politically correct by the
state or the majority of society.

III. THE NATION's FOUNDERS AND ESTABLISHMENT
A.

The General Encouragement of Religion by Civil Authorities
Does Not Violate the Establishment Clause.

Unlike many current views, Americans of the Founding Era did not
see the general encouragement of religion as a violation of the Establishment Clause. 6 3 Religion was viewed as indispensable to civil society and
properly functioning government, and, therefore, civil authorities would be
prudent to nurture religion as long as specific sects were not singled out for
preference or punishment.' George Washington, in his Farewell Address
at the end of his second term as President, cautioned the country from
erroneously thinking the government could function and the people could
be happy without a foundation of religion and morality among the people,
and therefore urged politicians and citizens alike "to respect and cherish"
religion. 65 Washington further clarified that religion and morality were not
co-equal, but that the former gave rise to the latter. 6 6
63. Witte, supra note 23, at 399.
64. See Adams, supra note 33, at 556.
65. George Washington, Farewell Address (1796), in 35
TON FROM THE ORIGINAL MANUSCRIPT SOURCES

THE WRITINGS OF GEORGE WASHING-

1745-1799, at 229 (John C. Fitzpatrick ed., U.S. Gov-

ernment Printing Office 1931-1944).
66. See Washington, supra note 65 ("And let us with caution indulge the supposition, that morality can be maintained without religion ... reason and experience both forbid us to expect that National
morality can prevail in exclusion of religious principle."); see Daniel Shute, An Election Sermon (1768),
in 1 AMERICAN POLITICAL WRITING DURING THE FOUNDING ERA: 1760-1805, at 120 (Charles S. Hyneman & Donald S. Lutz eds., 1983) (Daniel Shute, an advocate of the new federal constitution at Massachusetts's ratifying convention, presented that era's views on religion when he stated: "The great
advantages accruing from the public social worship of the Deity may be a laudable motive to civil rulers
to exert themselves to promote it . . . there is indeed such a connection between them [church and
state], and their interest is so dependent upon each other, that the welfare of the community arises from
things going well in both; and therefore both, though with such restrictions as their respective nature
requires, claim the attention and care of the civil rulers of a people, whose duty it is to protect, and
foster their subjects in the enjoyment of their religious rights and privileges, as well as civil, and upon
the same principle of promoting their happiness."); see Letter from David Howell to William Greene
(Dec. 24, 1783), in 21 LETTERS OF DELEGATES TO CONGRESs, at 228-29 (Paul H. Smith et al. eds.,
Library of Congress 1976) (1985) (Continental Congressman David Howell urged "every patriot, or
good politician to countenance [and] encourage [religion] by precept & example" due to "the advantages Government would receive from the prevalence of some religion among the people."); see Samuel
West, On the Right to Rebel Against Governors (Election Day Sermon) (1776), in 1 AMERICAN PorTr.
CAL WRITING DURING THE FOUrNDING ERAL: 1760-1805, at 433 (Charles S. Hyneman & Donald S. Lutz
eds., 1983) (Similarly, a member of Massachusetts's 1780 constitutional convention and 1788 ratifying
convention for the federal Constitution, argued, "[It is the duty of magistrates to become the patrons
and promoters of religion and piety, and to make suitable laws for the maintaining public worship. ...
Such laws, I apprehend, are absolutely necessary for the well-being of civil society.").
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Given these sentiments, it is not surprising then to see the actions of
the Founders in harmony with their words. Remarking on the First Continental Congress, Benjamin Franklin remembered that "in the beginning of
the Contest with G[reat] Britain, when we were sensible of danger[,] we
had daily prayers in this room for divine protection."" He would later
rebuke the constitutional convention for forgetting that "powerful Friend"
who had helped them gain independence, and then moved that "Prayers,
imploring the Assistance of Heaven, and its Blessings on our Deliberations,
be held in this Assembly every morning," though the motion eventually
failed due to lack of funds to hire chaplains, not because of establishment
fears.68 During the American War of Independence, General Washington
sought funds to hire military chaplains of every denomination for his
troops, and was upset when the Constitutional Congress planned to appoint chaplains at the brigade rather than smaller regimental level, because
it would "in many instances compel men to a mode of Worship which they
do not profess." 69 Washington did not see it best for the government to
promote less or no religious worship, but rather to promote more in order
that everyone's free exercise rights might be accommodated.
The Constitutional Congress saw nothing amiss with authorizing legislative and military chaplains supported by taxes; appropriating funding
from taxes for missionaries and religious schools; proclaiming days of
prayer, fasting, and thanksgiving; having prayers said at the opening of its
sessions and on thanksgiving days; establishing diplomatic ties with the Vatican; or providing for the importation of Bibles.70 Moreover, the first U.S.
Congress did not view it to be a violation of church-state relations to select
two official chaplains (of different denominations) as a joint congressional
resolution required, or to implement the Northwest Ordinance with its language that religion was "necessary to good government and the happiness
of mankind."
B.

Jefferson and Madison Generally Promoted Religion.

The two individuals who have most dominated the modern interpretation of the religion clauses of the Constitution are James Madison and
Thomas Jefferson. As mentioned above, Madison portrayed religious liberty as a right untouchable by government. Regarding establishment,
Madison would write that "the [C]onstitution of the U.S. forbids everything
67. Benjamin Franklin, 1 THE RECORDS OF THE
Farrand ed., Yale Univ. Press 1911) (1937).
68. See Franklin, supra note 67, at 451-52.

FEDERAL CONVENTION of

1787, at 451-52 (Max

69. George Washington to the President of Congress (June 8, 1777), in 8 THE WRITINGS OF
GEORGE WASHINGTON FROM THE ORIGINAL MANUSCRIPT SOURCEs 1745-1799, at 203
rick ed., U.S. Government Printing Office 1931-1944).
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like an establishment of a national religion." 7 2 For Madison, promoting
religious behavior or ideals did not violate the Establishment Clause, and
while serving as President, he proclaimed four national days of
thanksgiving.7 Madison also vetoed a bill incorporating in the District of
Columbia-the Alexandria Church Charter-because the bill created rules
that dealt with the organization, membership, and leadership of the church,
removing such decisions from the authority of the local congregation, as
well as its parent church. 7 4
Jefferson is known for the Enlightenment-influenced secular moralism
he embraced; yet, his views were largely an anomaly not just among his
fellow Founders, but for eighteenth-century Americans as a whole,7 5 as the
view of those embracing Enlightenment thought "excludes many, probably
most, people who lived in America in the eighteenth and nineteenth centuFurthermore, Jefferson moved away from this philosophy by the
ries.
time he was President. It seems odd, then, to allow the temporarily held
views of one in the extreme minority to define the understanding of our
nation's constitutional meaning regarding religion.
Some may contend that if a government entity allowed its space and
resources to be used for religious purposes, the Establishment Clause
would be compromised. Yet, Jefferson's behavior as President indicates
that non-preferential aid to religion by government was not improper. For
example, President Jefferson "constantly" attended church services held on
Sundays by numerous denominations in the House of Representatives, apparently seeing nothing wrong with Congress using its property to facilitate
religious worship as long as it was open to all sects.7 Jefferson allowed
employees of the Executive Branch, over whom he had direct control, to
take part in these worship services held in the House in the form of the
Marine Band brought in to aid the services' musical endeavors. 79 Furthermore, Jefferson decided to open the War Office and the Treasury, both
buildings of the Executive Branch, for the use of all denominations for
Sunday services starting in 1801.80 Interestingly, the Supreme Court's
chambers were also used for church services during Jefferson's administration, leading to the observation that "on Sundays in Washington during
Thomas Jefferson's presidency, the state became the church." 1
72. HUTSON, supra note 71, at 78, 96 (For Madison, promoting religious behavior or ideals did

not violate the Establishment Clause, and while serving as President, he proclaimed four national days
of thanksgiving.).
73. HuTsoN, supra note 71, at 96.
74. See DAVID P. CURRIE, THE CONSTITUTION IN CONGRESS: THE JEFFERSONIANS, 1801-1829,
320 (Univ. of Chicago Press 2001).
75. McConnell, supra note 47, at 1445-46, 1449.
76. HENRY F. MAY, THE ENLIGHTENMENT IN AMERICA XiV (Oxford Univ. Press 1976).
77. HUTSON, supra note 71, at 83.
78. Manasseh Cutler to Josiah Torrey (Jan. 3, 1803), in 2 LIFE JOURNALS AND CORRESPONDENCE
of REV. MANASSEH CUTLER, LL.D. 119 (William Parker Cutler & Julia Perkins Cutler eds., 1987); see
also THE FIRST FORTY YEARS OF WASHINGTON SOCIETY 13 (Gaillard Hunt ed., 1906).
79. FIRST FORTY YEARS, supra note 78, at 14.
80. HUTsoN, supra note 71, at 89.
81. HuITsoN, supra note 71, at 91.
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Of course President Jefferson wrote the famous Danbury Letter, calling for a "wall of separation between Church and State." 8 2 But the context
of the letter-explaining why he did not promote national days of prayer
and thanksgiving-is often overlooked. Taking his remarks in context, and
looking at his behavior while President, leads to a very different conclusion
regarding the Establishment Clause than the extreme view that government cannot aid or countenance religion in any form. As the Chief of the
Manuscript Division of the Library of Congress clarified, in Jefferson's
views, the government could not promote religious hegemony, but could
support religion in general, as well as religious diversity.8 3 The caricature
of Jefferson desiring "a government in which no religious opinions are
held," given wide play in the press during the 1800 presidential campaign,
still rankled him seven years later when he referred to the mistaken view of
himself as a "slander" and a "lie" that he "thought it best to leave to the
scourge of public opinion." 8 4
There is no record that Jefferson, Congress, or the Supreme Court required the faiths using government facilities to espouse any particular view,
avoid preaching any particular doctrine, or adopt any particular membership or leadership requirements. This accords with Jefferson's professed
views on the subject: "I consider the government of the US as interdicted
by the Constitution from intermeddling with religious institutions, their
doctrines, discipline, or exercises. . . . Certainly no power to prescribe any
religious discipline, has been delegated to the general government." 85 "Intermeddling" in "exercises" obviously did not include allowing state property, or even state employees, to be used for worship services. And

82. Thomas Jefferson, Reply to the Danbury Baptist Association (Jan. 1, 1802), in MARY C.
& TED G. JELEN, ALL OF SEPARATION? DEBATING THE PUBLIC ROLE OF RELIGION 125

SEGERS

(Rowman & Littlefield Publishers, 1998).

83. See HUTSON, supra note 71, at 93 ("On a policy level, Jefferson used the wall of separation
metaphor in the sense of a wall of segmentation, as a partition demarcating the religious activities the
government could and could not support. In his view, the government could not be a party to any
attempt to impose upon the country a uniform religious exercise or observance; it could, on the other
hand, support, as being in the public interest, voluntary, non-discriminatory religious activity, including
church services, by putting at its disposal public property, public facilities, and public personnel, including the [P]resident himself.").
84. WILLIAM LINN, SERIOUS CONSIDERATIONS ON THE ELECTION OF A PRESIDENT, ADDRESSED
TO THE CITIZENS OF THE UNITED STATES 18 (John Furman ed., 1800); Thomas Jefferson to DeWitt
Clinton (May 24, 1807), in 10 THE WRITINGS OF THOMAS JEFFERSON, at 263 (Paul. L. Ford ed., 1897).
85. Letter of Thomas Jefferson to Rev. Samuel Miller, in 9 THE WRITINGS OF THOMAS JEFFERSON, at 174 (Paul L. Ford ed., 1897); accord DAVID P. CURRIE, THE CONSTITUTION IN CONGRESS: THE

1801-1829, 320 (Univ. of Chicago Press 2001). Madison shared similar views. While
President, he vetoed a bill incorporating in the District of Columbia-the Alexandria Church Charter-because "[t]he bill enacts into and established by law sundry rules and proceedings relative purely
to the organization and polity of the church incorporated, and comprehending even the election and
removal of the minister of the same, so that no change could be therein by the particular society or by
the general church of which it is a member, and whose authority it recognizes." Additionally, like
Jefferson, Madison had no qualms attending church services held in the House. See HuTsoN, supra
note 71, at 96.
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Jefferson's and Madison's view that the government should not interfere
with the internal affairs of churches was practically universal for the time.86
IV. THE FRAMERS
BETWEEN

OF THE FOURTEENTH AMENDMENT ON THE CLASH
RELIGIOUs LIBERTY AND DIVERSITY ARGUMENTS

Just as religious freedom influenced the wording of the First Amendment, concerns about religious liberty played a pivotal role in the framing
of the Fourteenth Amendment, as well." In the time before the Civil War
and especially following the actions of Reverend Nat Turner, the South
became increasingly hostile to religion, enacting laws and policies directly
and indirectly aimed at religious beliefs and practices it deemed incompatible with the goals of the state. For example, the federal mail was moni-

tored and letters proselytizing slaveholders to antislavery Christianity were
removed." Slaves could not worship without having a white man present,
and were forbidden from having their own ministers, with the content of
approved services dictated by the state to stem from proslavery Christian

teachings. 8 9
Given that most abolitionists were acting out of religious conviction,
religious exercise was implicated in many laws not apparently targeting religion on their surface. In numerous southern states, for a person to "write,
print, publish[,] or distribute" abolitionist literature was a crime worthy of
the death penalty, as was attacking the institution of slavery in sermons,
speeches, or writings. 9 0 Even containing abolitionist material on one's person led to a public lashing. 91 Slaves were not allowed to assemble at night
for any reason, which included religious worship, and one could not teach a
slave to read, prohibiting blacks from being to read the Bible or any other
86. John Adams declared, "I am for the most liberal Toleration of all Denominations of Religionists, but I hope that Congress will never meddle with Religion." Letter from John Adams to Benjamin Kent (June 22, 1776) in 12 LETTERS OF DELEGATES TO CONGRESS 290 (Paul H. Smith et al. eds,
Library of Congress 1985). In 1776, Samuel West stated that "for the civil authority to pretend to
establish particular modes of faith and forms of worship, and to punish all that deviate from the standard which our superiors have set up, is attended with the most pernicious consequences to society. It
cramps all free and rational inquiry." Samuel West, On the Right to Rebel Against Governors (Election Day Sermon) (1776), in 1 AMERICAN POLITICAL WRITING DURING THE FOUNDING ERA: 17601805, at 433 (Charles S. Hyneman & Donald S. Lutz eds., 1983). Joseph Lathrop preached that "[i]t
would be absurd to prescribe certain forms of worship and compel men to conform to these and to these
only." Joseph Lathrop, A Miscellaneous Collection of Original Pieces (1786), in 1 AMERICAN POLITICAL WRITING DURING THE FOUNDING ERA: 1760-1805, 669 (Charles S. Hyneman & Donald S. Lutz

eds., 1983). And Timothy Stone emphasized that "[rjeligion and civil government, are not one and the
same thing: tho' both may, and are designed to embrace some of the same objects, yet the former,
extends its obligations and designs immensely beyond what the latter can pretend to: and it hath rights

and prerogatives, with which the latter may not intermeddle." Timothy Stone, Election Sermon (1792),
in 1 AMERICAN POLITICAL WRITING DURING THE FOUNDING ERA: 1760-1805, 852 (Charles S. Hyneman & Donald S. Lutz eds., 1983).
87. See Kurt T. Lash, The Second Adoption of the Free Exercise Clause: Religious Exemptions
Under the Fourteenth Amendment, 88 Nw. U.L. REV. 1106 (1994). For the discussion that follows, I rely
heavily on Professor Lash's research.
88. WILLIAM WV.FREEHLING, THE ROAD TO DISUNION 290-91 (Oxford Univ. Press 1990).
89. Lash, supra note 87, at 1134-35.
90. Lash, supra note 87, at 1134 (citations omitted).
91. ANsoN P. STOKES, CHURCH AND STATE IN THE UNITED STATES 151 (1950).
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religious material. 9 2 Such an environment caused Professor Kurt Lash to
conclude that the South created "a complex and highly regulated system of
religious exercise-a system so abhorrent to members of the thirty-ninth
Congress that its abolition was explicitly cited as one of the purposes behind the Fourteenth Amendment." 93
Just prior to and during the debate over the framing of the Fourteenth
Amendment, religious liberty was considered by many in Congress to be a
privilege and immunity of citizenship. Congressman Henry Wilson, after
citing Article IV, Section 2 of the Constitution, noted "[t]he bitter cruel
relentless persecutions of the Methodists in the South . . . tell how utterly

slavery disregards the right to free exercise of religion," and then declared
that "slavery disregards the supremacy of the Constitution and denies to
the citizen in each State the privileges and immunities of the citizens in the
several States." 9 4 Senator Jacob Howard included "the personal rights
guaranteed and secured by the first eight amendments to the Constitution"
as part of the Fourteenth Amendment's Privileges and Immunities
Clause. 95 Congressman Roswell Hart argued that before readmission to
the Union, the governments of southern states should be such that "'citizens shall be entitled to al privileges and immunities of other citizens;'
where 'no law shall be made prohibiting the free exercise of religion.' "96
These sentiments did not change in the years shortly after ratification
of the amendment. Congressman Henry L. Dawes stated that "the free
exercise of

. .

. religious belief" had been "secured" by the Privileges or

Immunities Clause.9 7 Congressman John Bingham, the author of the Privileges or Immunities Clause, sanctioned these sentiments when he proclaimed that the "scope and meaning" of the Fourteenth Amendment's
first section included religious free exercise.9 Based on his analysis of the
congressional record, Professor Lash contended the following:
The framers of the Fourteenth Amendment not only signaled their intent to incorporate the rights of conscience
into the Privileges or Immunities Clause, but they also provided clues as to the intended scope of those rights. Specifically, religious exercise was to be protected from
majoritarian hostility or indifference; it was to be a substantive right affording more than simply "equal protection";
and its protection created a zone of autonomy within which
both mandatory and discretionary aspects of religious exercise were protected from government interference. Most
importantly, by explicitly targeting "religiously neutral"
92. Lash, supra note 87, at 1135.
93. Lash, supra note 87, at 1133-34.
94. CONGw.
GLOBE, 38th Cong., 1st Sess. 1202 (1864).
95. CONG. GLOBE, 39th Cong., 1st Sess. 2765 (1865).
96. Id. at 1629.
97. CONo. GLOBE, 42d Cong., 1st Sess. 475 (1871).

98. Id. at 84.

31

"ALL OF THE BLOOD AND TREASURE"

2011]

laws as examples of what would become unconstitutional
with the passage of the Fourteenth Amendment, men like
John Bingham and Lyman Trumbull gave notice that in the
future, generally applicable laws might sometimes impermissibly violate an individual's religious liberty.9 9

With the emphasis on equality following the Civil War and the continued importance of religious liberty, the two values inevitably clashed. Senator Charles Sumner's introduction of a Civil Rights Bill in 1870 included
the provision that "race, color, or previous condition of servitude" could
not be used to exclude one "from the full and equal enjoyment of any accommodation, advantage, facility, or privilege furnished by innkeepers . . .
by trustees and officers of church organizations, cemetery associations, and
benevolent institutions incorporated by national or State authority." 100
Sumner's proposal met with sharp opposition. Senator Matthew Carpenter
saw it at the very least as a violation of "the spirit of the Constitution,"
because the Founders "intended to, and thought they had, carefully excluded the whole subject of religion from federal control or interference." 0 ' Senator Henry Anthony, while a friend to equality, drew the line
when it came to religious liberty:
I am very anxious indeed to vote to give the colored people
all their legal rights, but I shall not vote to give any person
any religious rights, or to take from any person any religious
rights. If there are white men so foolish as to believe that it
is not right for negroes to worship with them, I pity them,
but I shall not vote to deprive them of their undoubted right
to worship so . . . I shall not vote for any bill that contains

any provision which interferes with religious worship, even
if it compels me to vote against the... bill, which I should
regret very much.102
In order to get the bill passed, Sumner dropped the church provision.103 Interestingly, CLS was asking for even less than Senator Anthony
was willing to give. CLS was fine with worshipping alongside of those who
did not share their beliefs. CLS just wanted to prevent those not of their
faith and living in accordance with their principles from becoming official
members with the capability of voting and potentially leading the group's
activities.
99. Lash, supra note 84, at 1149 (emphasis added).
CONG. GLOBE, 42d Cong., 2d Sess. (1872), as reprinted in THE RECONSTRUCTION AMENDMENTS' DEBATES 600 (Alfred Avins ed., Va. Comm'n on Constitutional Gov't in Richmond 1967) (em-

100.
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101. Id.
102. Id. at 610.
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CONCLUSION

In the famous 1830 debate between U.S. Senators Daniel Webster and
Robert Hayne, after the two men had strayed somewhat from the original
issue in the course of their heated exchange, Webster, likening the situation
to a sailor who had wandered off course in a storm and was seeking to take
his bearings, commented: "[B]efore we float farther on the waves of this
debate, [let us] refer to the point from which we departed, that we may at
least be able to conjecture where we are now."' 0 4 In a similar vein, it is
helpful to more fully understand the course the Court has taken in its free
exercise and religious establishment jurisprudence when one goes back to
the beginning. Clearly, early Americans envisioned a much fuller concept
and generally enjoyed a more robust reality of religious rights than is recognized by the Court today. Religion was seen as a right exalted above
others, which included both freedom to belief and act, as well as the right
of religious organizations to be autonomous. Likewise, religious exemptions were seen as necessary, and religious diversity rather than uniformity
was to be sought. Furthermore, general encouragement of religion by civil
authorities was not only legal, it was desirable. Even such figures as Jefferson saw no problem with allowing religious groups to use government resources with no strings attached. Finally, when diversity and religious
liberty clashed, the latter trumped the former. Understanding this causes
one to see the Court's majority opinion in Christian Legal Society Chapter
of the University of California, Hastings College of the Law v. Martinez as

not just wrongheaded, but detached from the historical reality of the country. Hence, the losers in this decision are not just a dozen students in a
California law school, but the nation as a whole. At least, that is how our
intellectual ancestors would have seen it. Maybe that is how we should see
it as well.

104. Speech of Mr. Webster, of Massachusetts (1830), in DANIEL WEBSTER ET AL., THE WEBSTER-HAYNE DEBATE ON THE NATURE OF THE CONSTITUTION: SELECTED DOCUMENTs [1830] (Herman Belz ed., Liberty Fund 2000).

